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PREFACE. 



To the Profession of which he is a meinber» the Author 
oommits this little Volume, with that anxiety and diffi- 
dence which naturally attend a first efibrt to gain public 
favour^ but at die same time with the most perfect 
confidence, that those imperfections which may be found 
in the following pages^ will be viewed by that Profession 
with candour and indulgence. 

The Author will not attempt to frame an apology 
for the publication of this Treatise, well knowing that, 
ill the absence of intrinsic merit, his views and motives 
can never entitle it to favour. 

The many important decisions which have at dif- 
ferent times been made upon the Law of Auctions, 
and the various acts of parliament which have from 
time to time been passed for regulating auction sales, 
are in this work, for the first time, brought together. 
Those cases which have been over-ruled are referred 
to very briefly, while on the other hand the cases which 
are yet considered as law are generally stated rather 
fully, and the language of the courts is retained as far 
as possible. 

Since that portion of the Work went to the press, in 
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which the practice of puffing at auctions is treated (p. 5i), 
and in which the^ Author has e:$pressed.an opinion, that 
the appointment df one puffer is illegal, (he question 
has come before Lord Chief Justice Best at nisi pritu, 
in the case of Crowther t;. Austin, which was an action 
brought by the vendor against the purchaser of a horse 
Mild by auction, to recover the price'; when his Lordship 
Dbiisuited the pletinttf, on flie ground liiat a ptrftef'faatcl' 
been employed by him to bid at the sale, and has thus 
sanctioned tfa^B Author's cpiiiion^ Upon aiinttfien ^hioifc 
was made in the last term, fdr a rule io^she^'^HUse why 
the nonsuit should not be set aside, the Court brCom- 
mpn Pleas granted the rule nisi, in order, to. 3ettle the 
qaestion ; but all the Judges dec](9ffed so^ 4eciiied an 
opinion that the nonsuit was right, that it is believed 
the plaintiff's counsel do not intend to bring the case 
again before the Court. 
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ON 



THE LAW OF AUCTIONS 



CHAP. I. 

OF THE NATURE OF A SALE BT AUCTION, AND WHAT 
IS ESSENTIAL TO RENDER THE SALE BINDING* 

Sect. l. — Of the Manner of conducting 
Sales hy Auction. 

Sales by auction appear to have been common 
in all ages and countries ; thus at the time when 
the power of the Roman soldiery was at its greatest 
height, we find- the Preetorian bands proclaiming 
that the Roman world was to be disposed of to the 
highest bidder by public auction^ a vacancy in the 
imperial dignity having been occasioned by the 
death of Pertinax, who had fallen a victim to their 
licentious fury. 

Although the mode in which sales by auction 
were conducted among the ancients is now rather 
matter of curiosity than utility, it is believed that 
the classical reader will readily excuse the following 
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Statement ; and it is confidently trusted that the 
severe legal student will pardon it on account of 
its brevity. 

In the Roman sales, a spear was fixed in the 
forum, by which stood a crier, who proclaimed the 
articles which were intended to b^ sold. A cata- 
logue was made in tables, called AuctionaruB. The 
seller was called auctOTy and the bidders sectores. 
They signified their biddings by lifting up their 
fingers, and the highest bidder became the pur- 
chaser. About the forum, were a number of 
silversmiths' or rather bankers' shops, where things 
sold by auction were registered and sealed ; and at 
these shops, the auctions were in general made, in 
order that these argentarii might note on the tables 
the names of the buyers. The permission of the 
magistrate was necessary for a sale ; and after the 
goods were sold, they were delivered under his 
authority. Buying in^ or redemption, was made 
by giving security through a friend, which was 
termed, * Dgicere libellas.' Petronius gives a hand- 
bill of an auction literally thus : *^ Julius Proculus 
will make an auction of his superfluous goods to 
pay his debts." Estates, pictures, &c. were sold 
by the Romans in this way; and sales sometimes 
lasted two months. . 

In the middle age the goods were cried and 
sold to the highest bidder, and when he was 
declared the purchaser, a trumpet was loudly 
sounded. The use of the spear W([s retained, the 
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auctions being called subhastationes ; and the suh- 
hastator^ or auctioneer, was sworn to sell the goods 
faithfully. In Nares we find the expression, " sold 
at a pike or spear," %. e. by public auction or 
outcry; and auctions called portsaleSy because 
originally perhaps sales made in ports. The crier 
stood under the spear, as was the case among the 
Romans at an earlier period ; and was in the thir- 
teenth century called cursor. 

The mode of conducting sales by auction at the 
present day varies in different parts of the world ; 
in England the usual mode is this: a person 
employed by the vendor, and who is called an 
auctioneer, publicly offers for sde the property in- 
tended to be sold, when the persons desirous of 
purchasing bid one after another, each succeeding 
offer being higher than the preceding one, and the 
highest bidder is declared the purchaser. A practice 
materially differing from this prevails in Holland, 
where the estate is put up at a high price, and if 
liobody accepts the offer, a lower is named, and so 
the sum first required is gradually decreased till 
some person close with the offer. Thus of necessity 
there is only one bidding for the estate. 

A mode of sale somewhat resembling the lat- 
ter is adopted in some counties in England, upon 
sales of estates for the redemption of land-tax : the 
auctioneer states the sum of money wanted and the 
numb^ of acres to be disposed of^ and the person 
who will accept the least quantity of land for the 

B 2 
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sum required is declared the purchaser; so that 
the persons desirous of purchasing bid downwards, 
until some one name a quantity of land less than 
any other person will take. 

Sales by auction of the post-horse duties, par- 
take of the nature both of English and Dutch 
auctions. The duties are put up at a large sum 
named in the particulars, and the sale is then con- 
ducted precisely in the same manner as a Dutch 
auction ; but when any person actually bids, others 
may advance on that bidding, and the highest 
bidder is declared the purchaser, just as if the sale 
had been conducted in the usual way. 

Sbct. 2. — Of the Parties to the Sale. 

To render a sale by auction valid, it is necessary 
that the parties to the sale should be persons able 
to contract, and not labouring under any of those 
disabilities by which the law in some cases restricts^ 
and in others entirely takes away, the right of par- 
ticular individuals to enter into contracts, or prevents 
them from ever acquiring a right to contract. Gene- 
rally speakmg, all persons, except infants and 
married women, having capacity and understand- 
ing, may, by mutual assent, become parties to a 
contract, and bind themselves and their personal 
representatives to a performance thereof.' 

But although generally speaking infants and 



• 1 Bac. Ab. tit Agreements, A. 
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married women cannot legally enter into contracts, 
yet there are some cases in which, as it will appear 
hereafter, they may. 

1 . Of Infants. By the common law a person 
is called an infant till he attains the age of 2 1 years. 
And it is a rule of law, that all contracts with 
infants, except for necessaries, are either void or 
voidable. The reason upon which this rule is found- 
edy has its origin in that spirit of indulgence which 
the law has always thought fit to show to infants, 
who are supposed to want judgment and discretion 
in their contracts and transactions with others, and, 
in the care it takes of them, in preventing them 
from being imposed upon or over-reached by 
persons of more years and experience. If an infant, 
who is a tradesman, buys goods and wares for the 
use of his shop, the contract will not bind him. 
This was decided in the case of Whittingham r. 
Hill,^ which was an actiou of assumpsit for goods 
sold: the defendant pleaded that he was an infant; 
the plaintiff replied that the goods were for the ne- 
cessary diet and appaiel of the defendant and his 
family ; the defendant rejoined that he kept a 
mercer's shop at Shrewsbury, and bought the goods 
to sell again, and traversed that he bought themj^ro 
necessarioy 8fe. : the plaintiff thereupon demurred ; 
and after argument it was adjudged for the plaintiff. 
But afterwards upon a writ of error the judgment 
was reversed : and the Court said : " This buying 



» Cro. Jac. 494. 
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for the maintenance of the defendant's trade, 
though he gained thereby his living, shall not bind 
him, for an infant shall not be bound by his bar- 
gain for any thing but for his necessity, viz. diet and 
apparel, or necessary learning." 

And although an infant is liable to an action 
for any tortious act which he may commit, yet a 
contract made with an infant cannot be converted 
into a torty so as to make him liable in that form of 
action. 

Therefore, where a plaintiff brought an action 
on the case against an infant, for an injury done to 
a horse which the plaintiff had let to the defendant 
to hire, it was held that the defendant might 
plead his infancy in bar, the action being founded 
on a contract. And Lord Kenyon, Ch. J. said, 
"The law of England has very wisely protected 
infants against their liability in cases of contract ; 
and the present is a strong instance to show the 
Wisdom of that law. The defendant, a lad, wished 
to ride the plaintiff's mare a short journey ; the 
plaintiff let him the mare to hire; and in the 
course of the journey an accident happened, the 
mare being strained : and the question is, whether 
this action can be maintained.^ I am clearly of 
opinion that it cannot i it is founded on a contract. 
If it were in the power of a plaintiff to convert 
that which arises out of a contract into a tort, 
there would be an end of that protection which the 
law affords to infants. Lord Mansfield indeed 
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frequently said, that this protection was to be used 
as a shield, and not as a sword ; therefore, if an 
infant commit an assault, or utter slander, God 
forbid that he should not be answerable for it in a 
court of justice. But where an infant has made an 
improvident contract with a person who has been 
wicked enough to contract wjth him, such person 
cannot resort to a court of law to enforce such 
contract : and the words ' wrongfully, injuriously, 
and maliciously,' introduced into this declaration, 
cannot vary the case/' And Grose, J. said, that in 
the case of Manby v. Scott,* the distinction was 
taken, that if th)e action against an infant be 
grounded on a contract, the plaintiff shall not con- 
vert it into a tort.*^ 

But infancy is a personal privilege of which no 
one can take advantage but the infant himself; 
and therefore, though the contract of the infant be 
voidable, yet if entered into with a person of full 
age it shall bind him; for being an indulgence 
which the law allows infants, to protect and secure 
them from the fraud and imposition of others, it 
can only be intended for their benefit, and is not to 
be extended to persons of full age, who are pre- 
sumed to act with sufficient caution and security ; 
and were it otherwise, this privilege, instead of 
being an advantage to the infant, might in many 
cases turn greatly to his detriment."" 

* 1 Sid. 109. ^ Jennings v, Rundall, 8 Term Rep. 335. 

c Comyn on Contracts, 2d ed. 621. 
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It is clearly settled that a contract entered into 
by Hn infant for necessaries is neither void nor 
voidable : indeed if such a contract could be avoid- 
ed, it has been justly observed by Lord Mansfield, 
" that miserable m»st the condition of minors be, 
excluded from the society and commerce of the 
world, deprived of necessaries, education, employ- 
ment, and many advantages, if they could do no 
binding acts. Great inconvenience must arise to 
others, if they were bound by no act. The law, 
therefore, at the same time that it protects their 
imbecility and indiscretion from injury through their 
own impnidence, enables them to do binding acts 
for their own benefit^ and without prejudice to 
themselves, for the benefit of others.*^ ' 

Therefore a contract entered into by an infant 
for his necessary diet, apparel, washing, lodging, or 
education, will bind him.** So will a contract for 
physic ; or if he be a houselceeper, a contract for 
necessaries for himself, his wife, and family.* 

In aU cases what are necessaries is a question 
for the Jury to determine ; in determining which 
they will consider the infant's estate and condition. 

As the privilege which the law allows to infants 
is intended entirely for their bepefit, and to prevent 
them from being imposed upon during their mi- 
nority, they are at liberty upon their coming of age 



• Zouch V, Parsonb, 3 Burr. 1801. 
^ Co. Lin. 172, a. < 1 Stra. 168. 
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either to affirm or to disaffirm the contracts entered 
into during their minority: therefore it has been 
held that if goods, which are not necessaries, are 
delivered to an infant, who after full age ratifies 
the contract by a promise to pay, he will be bound 
by such promise.* 

If an adult and an infant jointly enter into a 
contract, an action cannot be maintained against 
them both, but the adult should be sued alone, as 
being the sole contracting party. 

Thus in the case of Chandler v. Parkes and 
Danks,^ which was an action of assumpsit for work 
and labour, and materials found, the defendant 
Parkes pleaded the general issue, and Danks the 
other defendant pleaded infancy. The plaintiff 
entered a nolle prosequi as to the defendant Danks, 
and proceeded to issue with the other defendant. 
Lord Kenyon, on the case being opened, and 
looking into the record, said, he doubted how the 
plaintiff could recover against one defendant only, 
in an action on a contract which he by his declara- 
tion had stated to be a joint one against two : that 
the infancy being admitted, the plaintiff ought to 
have discontinued, and commenced a new action 
against the adult defendant, as being the sole con- 
tracting party according to the legal effect of such 
a contract, which was void against the infant de- 



■ SouthertOD v. WhiUock, 1 Str. 690. Borthwick v. Carruthers, 1 T.R.648. 

^ 3 Esp. Rep. 76, 
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fendant. The plaintiff^s counsel contended, that the 
promise was not void, but voidable only; and if 
the plaintiff had declared against the adult de- 
fendant only, he could have pleaded in abatement, 
that the contract was a joint one, and quashed the 
plaintiff's writ. Lord Kenyon said, he continued 
of the same opinion ; for the plea in abatement 
could not prevail, when it was disclosed that the 
other defendant was an infant ; and his Lordship 
nonsuited the plaintiff. 

This decision of Lord Kenyon's was afterwards 
recognised at Nisi Prius by Lord EUenborough,* 
and has since been confirmed by the Court of 
Common Pleas.** 

2. Of married Women. — A married woman has 
no power to make a contract without the authority 
or assent of her husband, precedent or subsequent, 
express or implied ; therefore if she enters into any 
contract without such authority or assent, it is ab* 
solutely void."" And the husband may maintain an 
action of trover for goods which have been sold by 
his wife without his asseiit."^ But a contract made 
by a married woman with the assent of her hus- 
band, is considered as the contract of the husband, 
and will bind him.* 



" Jaffiray v, Frebain and others, 
5 Esp. 47. 

^ Gibbs V. Merrill, 3 Taunt. 
307. Burgess v, Merrill; 4 Taunt. 
468. 



« Manby v. Scott, 1 Sid. 120. 
1 Lev. 4. 1 Mod. 128. 

^ Com. Dig. tit. Baron & Feme. 

• 4 Vin. Ab. tit. Baron & Ferae, 
E. a. pi. 20. 3 Bulst. 90. 1 Str. 80. 
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Whilst a feme covert cohabits with her hus- 
band, he is chargeable for all contracts made by 
her for necessaries, as meat, drink, clothes, &c. 
suitable to his estate and condition in life, his assent 
thereto being presumed on account of the coha- 
bitation, unless the contrary appear. But such 
contracts are considered as the contracts of the 
husband, and he alone is chargeable. 

If a married woman elopes from her husband 
and afterwards contracts a debt, not only the hus- 
band is not liable, but the wife cannot be sued 
either alone or jointly with her husband/ 

If husband and wife be separated by mutual 
consent, and the husband secures to her a separate 
allowance by deed, and this is generally known 
in the place where he lives, he is not liable for 
necessaries furnished his wife, even in a strange 
place where the circumstances of the separation are 
wholly unknown. But if the wife immediately 
after the separation, and before it can be publicly 
and generally known, purchase necessaries upon 
credit, the husband will be liable.** 

So the husband will be liable for necessaries 
furnished to his wife, if he fails to pay the stipu- 
lated allowance.*" 

Where a husband, either from ill treatment 



•2 Black. Rep. 1079. Sed. vide 

Coz V, Kitchen, 1 Bos. & Full. 33B. 

^Todd v. Stokes, 1 Lord Ray- 



mond, 444. 12 Mod. 244. 4 Camp. 
70. 4 Bar. & Aid. 252. 
• Nurse v. Craig, 2 New Rep. 148. 
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compels his wife to leave his 'house from motives 
of personal safety, or turns her out of doors, any 
person who furnishes her with necessaries corres- 
pondent to the rank and situation in life of the 
husband can compel him to pay for them.* 

But no ill treatment short of personal violence, 
or such as will induce a reasonable fear of it, will 
justify a third person in providing a maintenance 
for the wife, so as to entifle him to maintain an 
action against the husband.^ 

In actions for necessaries it should be observed, 
that in all these cases the things supplied to the 
wife must be proved to be necessaries suitable to 
the estate and condition of the husband ; for if thev 
be not, .he will be discharged. And though a hus- 
band is bound to provide necessaries for his wife 
as long as she cohabits with him, or whilst he ab- 
sents himself from her, or she is obliged to live 
apart from him on account; of his ill usage to her ; 
yet if she voluntarily departs from his dwelling, 
and lives apart from him without his consent, he 
will not be liable for any debts which she may 
contract.*" 

By the custom qf London, if a feme covert 
exercises a trade in which her husband does not at 
all concern himself, she may be sued as a feme 
sole, in the city courts^ for debts contracted by her 



• Ewers v. Huttoo, 3 Eiip.255. 
^ Horwood V. Heffcr, 3 Taunt.42 1 . 



« Comyn on Contracts, 607, 2d 
edit. 
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in carrying on that trade ; and if she has not goods 
that are not her husband's^ she must be imprisoned 
till she satisfies her creditors ; and as she may be 
sued, so she may sue as difeme sole for debts owing 
to her in the way of her trade within the city/ 
But a feme covert sole trader cannot sue or be sued 
as a feme sole^ even upon the custom of London, 
in the superior courts at Westminster; but her 
husband must be joined for conformity.^ 

In the case of banishment, abjuration, or exile 
of the husband^ the law considers him as civilly 
dead, and therefore permits the wife to contract 
and sue, or to be sued as a feme sole."" 

If a man allows a woman to use his name, and 
pass for his wife, he will be bound to pay for goods 
furnished to her, even by a man who knew that the 
parties were not married. 

Thus in Watson v. Threlkeld,"^ which was an 
action of as&umpsit brought to recover the amount 
of a quantity of linen-drapery goods, furnished by 
the plaintiff to a woman who passed for the wife 
of the defendant. The plaintiff proved the delivery 
to the woman at the defendant's lodgings ; that he 
had himself chosen some of the articles for her ; 
that she used his name, and was called Mrs. ThreU 
keld in his presence. The defendant grounded his 
defence on the fact that the woman was not his 



• 10 Mod. 6. 

* Caudell, v, Shaw, 4 Term 
Rep. 361. Beard & Ux. v, Webb, 



2 Bos. 8l Pull. 95. 

* Co. Litt. 132, b, 133, a, 
^2Esp.N.P.R. 63?; 
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wife, though she lived with him as such, but was 
a kept woman; and that that circumstance was 
known to the plaintiff when the goods were fur- 
nished. It was then pressed by the defendant's 
counsel, that however it had been held, that if a 
man permitted a woman to use his name, and 
pass for his wife, he thereby subjected himself to 
the payment of her debts; it had only gone to 
those cases where the tradesman had not known 
the real situation of the parties, but believed the 
woman to be actually married ; that it was meant 
as a punishment on the man, who, by permitting a 
woman to use his name, had thereby given her a 
false credit, derived from his situation in life, as 
passing for his wife ; but in the present case, no 
such deceit was practised, no such false colours 
held out. The plaintiff knew the defendant was 
not married ; so that he could not look to the man's 
credit, but to the woman's own ; and that the plain- 
tiff should therefore be nonsuited. Lord Kenyon 
said, ''It is certain, that if a man has permitted a 
woman, to whom he was not married, ta use his 
name and pass for his wife, and in that character 
to contract debts, he is liable for her debts ; and I 
am of opinion that he is liable, whether the trades- 
man who furnished the goods knew the circum- 
stances to be so or not. He gives her a credit from 
his name and cohabitation; and it is not to be 
supposed that the tradesman could look to the 
credit of a woman of that description, and not to 
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that of the man by whom she was supported. I 
shall hold the credit to be given to him, and that 
he is liable." His Lordship added, *' What how- 
ever I have said mast not be taken to be the case 
of a common strumpet, who may assume the name 
of a person without his authority, from having 
casually known him ; it must be where the man 
permits the woman to assume his name, where she 
lives in his house, and is part of his family." 

3. The contracts of idiots, lunatics, or other 
persons labouring under a defect in the understand- 
ing, of such a nature as to render them incapable 
of comprehending the engagements they enter into, 
are not absolutely void, but may be avoided.* 

So may a contract entered into by a man when 
he is so drunk as to be wholly unable to understand 
what he is doing. 

Thus in Pitt v. Smith,*" where the declaration 
stated that a certain agreement was entered into 
between the plaintiff as an agent and the defendant, 
for the sale of an estate ; and that the defendant 
afterwards published a libel concerning the plaintiff, 
alleging that he had induced the defendant to exe- 
cute this agreement when in a state of intoxication. 
To which the defendant pleaded the general issue. 
The attesting witness to the agreement being called, 
hq was asked in eross-examination, whether tl^e 
defendant was not actually in a state of complete 

• Yates V. Boen, 2 Stra. 1104. 
^ 3 Camp. 33. Coles v, Robins, Bull. Ni. Pri. 172. 
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intoxicatioD when he executed the agreement. 
The plaintiff's compel iosisted that this question 
was irregular, there being no justification on the 
record ; but Lord EUenborough said, " You have 
alleged that there was an agreement between the 
parties ; and this allegation you must prove, as it 
is pttiu feme by the }^ea of Not guilty ir liUt.tiiere 
was no agreement between the parties, if the de- 
fendant was intoxicated in the manner supposed 
when he signed this paper. He had not an agree- 
ing mind. Intoxication is good evidence upon a 
plea of non est factum Xo a deed, of non concessit 
to a grant, and of non assumpsit to a promise." It 
appeared -that the defendant had become quite 
drunk in the company of the plaintiff before signing 
the agreement. Whereupon his Lordship directed 
a nonsuit, which the Court of King's Bench in the 
ensuing term refused to set aside. 

4o Persons under judgm^^t of .oyi^vfig^ at- 
tainder of treason or felony, are incapacitated from 
making a contract fpr their own benefit ; for being 
considered in law as civilly dead, they cannot sue 
in any court of law ; indeed their property, as well 
as all rights of action in respect thereof, are vested 
in the Crown.* 

5. An alien friend is allowed to biiy and sell 
personal property, and to maintain actions in our 
courts of law upon any contracts of that descrip- 



• See Bullock v, Dodds, 2 Barn. ^ Aid. 258, and the casea there cited. 
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tiQn into which he may enter;* but it is a general 
nh of law, that no action will lie by or in favoac 
of an aliein enemy.*' 

And although both aKen friends and alien 
etiemies may purchase real property, yet Aey can- 
QOt^ hold it, but upon an office found, the king will 
b^:;entitled .to it* 

^6. And kwlly^ every person professing the PopUb 
religion, who has not taken the oath prescribed 
by the Slst Geo. III. c. 32, although he may pur- 
chase lands, can only hold them for the benefit of 
his Protestant next of kin until his conformity, foi; 
the benefit of lumself after his confc^rmity, and for 
the benefit of his heir after his death. 

SsoT. S.^Of the. Conditions of Sale. 



«." 



Though it does not appear to be essential to 
the validity of a sale by auction that the terms on 
which the vendor proposes to sell, and which are 
usually ^called '^ The Conditions of Sale," should be 
reduced into writing, printed, and publicly exposed 
to view previous to the sale; yet in order to avoid 
any difficulty, and to guard against any disputes 
which might otherwise arise, it is in all cases 
prudent and advisable that the conditions of sale 
should be printed, and publicly exposed to view in 



• Dyer, 2, h. Co.Litt. 129, h. 
^ Brandon v. Neibitt, 6 Tenn 
Rep. 23* ttd t]i« eaies liiere re- 



ferred to. See )dao Brittow «. 
Towers, ib. 35. 
• Co. Litt 2, h. 
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the auction-room, that the public may know on 
what terms they bid. And as it is an established 
rule in courts of law, that the printed conditions of 
sale are binding on both the vendor and purchaser, 
and that neither party can be permitted to give 
evidence of any thing said at the time of the sale, 
to add to or vary such printed conditions, the 
greatest accuracy and attention should be observed 
in drawing up the conditions of sale, in order not 
only that they should comprise all the terms on 
i^hich the parties contract; but that such terms 
should be expressed in language so clear and un- 
ambiguous, that no doubt shall arise as to the 
intention of the parties. 

The ab6ve position, that neither the vendor nor 
the vendee can be permitted to travel out of the 
printed conditions of sale, and insist on any thing 
that was said by the auctioneer or other person at 
the time of the sale, in any respect varying or 
adding to the printed conditions, is fully illustrated 
by the following cases. 

In Gunnis v. Erhart,^ where copyhold lands 
had been sold by auction, and in the printed con- 
ditions of sale were stated to be free from all in- 
cumbranceSy and the purchaser on discovering that 
there was a charge on the estate of 171. per 
annum refused to complete the purchase, and 
thereupon the vendor brought his action, and upon 
the trial offered to give in evidence that the auc- 
tioneer had publicly declared from his pulpit in 
— ■ - ^ ,. - 

» 1 H. Black. 289. 
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the auction-room, when the estate was put up, 
that it was charged in the manner above specified ; 
Lord Loughborough refused to admit such evi- 
dence, and the plaintiffs were nonsuited : and upon 
a motion for a rule to shew cause why the non- 
suit should not be set aside, and a new trial 
granted, the Court of Common Pleas said, they 
were clearly of opinion that the evidence was not 
admissible, as it would open « door to fraud and 
inconvenience, if an auctioneer were permitted to 
make verbal declarations in the auction-room con^ 
trary to the printed conditions of sale. 

And in Powell v. Edmunds,* where the plaintiff 
declared, that on the 14th of April, 1806, he was 
entitled to sell timber trees growing in a certain close, 
&c. and authorised his auctioneer, in that behalf, to 
sell by auction the said timber, subject to certain 
conditions of sale, by which it was provided, (jn^ 
alia) that the tinlber should be put up in tiyo 
lots, ' and that the purchaser should pay ddwn to 
the auctioneer 10/. per cent, in part of his pur- 
chase money, and sign an agreement for the pay- 
ment of the remainder by the 25th of M&i^h, 1 807. 
He then averred, that the defendant became the 
purchaser at the sale of lot 1, for 700/., and in 
part performance of the conditions of sale depo- 
sited 70L and signed an agreement to fulfil the 
conditions of sale; and in further performance 
of the conditions, paid to the plaintiff in part 

• 12 Eaft, 6. 
C 2 
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of the said purchase money 529'.; but, though 
after the sale aud after his undertaking, viz/ 
on the 1st of Sept. 1807, the defendant, with the 
plaintiff's permission, entered on the said close, 
and cut down, converted, and carried away the 
said timber trees, yet he did not, on or before, 
or since, the 25 th of March, 1807, pay to the 
plaintiff 101/. the residue of the 700/. At the 
trial, before Thomson, B. at Hereford, the auc- 
tioneer proved that he was employed by the 
plaintiff to sell the timber for him : that the sale, 
which had been previously advertised, took place 
on the 14th of April, 1806: that written .con- 
ditions of sale were then publicly read; which 
conditions were produced by him, together with 
the advertisement to which they referred, and 
which merely described the time and place of sale, 
and the number and kind of timber trees in each 
lot, saying nothing as to the weight of the timber. 
The defendant was the highest bidder for lot 1, at 
700/., and signed the agreement for that lot, upon 
the back of the conditions of sale. The auctioneer, 
on cross-examination, was asked, whether whea 
the bidding amounted to 550/. any conversation 
took place from him to the company, as to what 
quantity of timber was contained in the lot; and 
this question having been objected to on the part 
of the plaintiff, the defendant's counsel stated, that 
they proposed to shew that there was a warranty^ 
by the auctioneer, that the quantity of timber coti- 
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tained in lot 1 would amount to eighty tons. The 
plaintiiTs counsel still objected to such evidence, 
there being no such warranty contained in the 
printed conditions of sale; but stated that, if it 
were necessary, they were prepared to shew that 
the defendant had carried away the whole timber. 
The learned Judge, however, was of Opinion, that 
parol evidence of the warranty as to quantity was 
inadmissible; and the plaintiff had a verdict for 
101/., which was the whole* balance remaining un- 
paid: and upon a motion for a new trial, Lord 
EUenborough said, ^* There is no doubt that the 
parol evidence was properly rejected in this action. 
The purchaser ought to have had it reduced into 
writing at the time, if the representation then made 
as to the quantity swayed him to bid for the lot. 
If the parol evidence were admissible in this case, I 
know of no instance where a party may not, by 
parol testimony, superadd any term to a written 
agreement, which would be setting aside all written 
contracts^ and rendering them of no effect There 
is no doubt that the warranty as to the quantity of 
timber would vary the agreement contained in the 
printed conditions of sale. The only question 
which could be made is, whether if by a collateral 
representation a party be induced to enter into a 
written agreement different from such represent- 
ation, he may not have an action on the case for 
the fraud practised to lay asleep his prudence. It 
Is not necessary, however, lo discuss that at pre- 
sent." 
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And to shew how strictly the befpre-tnentioaed 
rule is adhered to, it has even been held, in a case 
wherQ the printed conditions of sale were aaibi- 
guously worded, that the declarations of the auc- 
tioneer at the time of the sale, explaining such 
ambigaity» could not be given in evidence. 

The case alluded to is that of Jenkinson p. 
PepySi* in which it appeared, that on a sale by 
auction of an estate, upon which there was a con- 
siderable quantity of timber and underwood, the 
conditions of sale were ambiguously worded as to 
the woods; but it was quite clear that the pur- 
chase was to pay for timber and timber-Uke trees. 
It WHS proved, that the auctioneer at the time of 
tiie sde dwlared that hje was only to sell the li^d, 
and that every thing growing upon the land must 
be paid for by the purchaser. The defendant, who 
was the purchaser, contended that he was only to 
pay for timber and timber-like trees, and not for 
the plantation and underwood. And the Court of 
Exchequer held, that the evidence of the ttuc- 
tioneer's declaration was not admissible. 

Neither does it make any difference in the 
application of the above rule, or open the door to 
the admission of verbal declarations made at the 
time of the sale, that by the printed conditions of 
sale the parties have agreed to be bound as well by 
the verbal declarations of the auctioneer, made at the 
time of the sale, as by the printed conditions.^ 

• 6 Ves. Jr. 330, cited; 15 Vei. I ^ Higginson ». qiowM, 15 Vefc 
Jr. 521, tUUd. I Jr. 516. ^ 
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But parol evidence is admissible in a court of 
equity^ in opposition to a specific p^fQ(rinancey to 
shew mistake or surprise as well as £raud/ 

Though it be provided by the conditions of sale^ 
(as it generally is, and indeed ought alws^ys to be,) that 
no error or misstatement in the description jor par<* 
ticular of the property shall vitiate the sale, but 
that an allowance shall be made for 9uch error or 
misstatement in the purchase money, thi^ provision 
will only extend to such errors or loisstatements as 
may be inserted through ignorance or inadvertency* 
and the sale will still be vitiated by any misstate- 
ment, designedly and fraudulently jntroduoedj with 
a view to raise the apparent vaUic of the prope^y. 

Thus where an estate was described in the conr 
ditions of sale, as situated between London and 
Brighton, being about one mile from Hor^htfmy four 
from Crawley y S^c, and among. the conditions of 
sale was the following : '^ If through any rilistai^e 
the premises should be improperly described, or 
any error or misstatement be inserted in^this par- 
ticular, such error shall not vitiate the sale thereof, 
but the vendor or purch^iser, as the case may 
happen, shall pay or allow a proportionate value 
according to the average of the whole purchase 
money, as a compensation either way ;" but tfa^ 
purchaser finding that instead of the estate being 
only one mile from Horsham, it was between three 
and four, refused to complete the purchase, and 

• Stangroom v. Townihend, 6 Ves. 32B. 
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brought an action c^ainst the vendor to recover his 
deposit ; Lord Ellenborough said, in cases of this 
sort he should always require an ample and sub- 
stantial performance of the particulars of sal^, 
unless they were specifically qualified. Here there 
was a clause, providing that any error in the de- 
scription of the premises should not vitiate the 
sale, but that an allowance should be made for it. 
This, his Lordship said, he conceived was meant to 
guard against unintentional errors^ and not to com* 
pel the purchaser to complete the contract if he 
had been designed^ misled. His Lordship therefore 
left it to the Jury to say, whether this was merely 
an erroneous statement^ or the misdescription was 
wilfuUy introduced to make llie land appear more 
valuable from being in the near neighbourhood of a 
borough town. In the former case the contract 
remained in force, but in the latter case the plain- 
tiff was to be relieved from it, and was entitled to 
recover back his deposit.* 

The Court of Chancery will not restrain a pur- 
chaser from proceeding at law to recover the 
deposit money, where the description in the printed 
particular of sale is calculated grossly to deceive 
a vendee as to the real nature and value of the es- 
tate sold : nor will the Court decree a performance 
with compensation, where there is an intentional 
misrepresentation, though by the conditions " any 
error or misstatement" is provided for.*" 

• Dttke of Norfolk v. Worthy, 1 Camp. Ni. Pri. Rep. 340. 
^ Sttwart V. AUistoD, 1 Mcr. 26. 
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Thus where certain freehold and copyhold estates 
belonging to the plaintiff were put up to sale by public 
auction, and the defendant signed an agreement to 
become the purchaser of a partof those premises, and 
paid the deposits agreeably to the conditions of sale. 
The premises so purchased by him were described 
in the printed particulars as ^' a copyhold estate^ con- 
sisting of seven dwelRng-houses with gardens j an 
a ground-rent lease at forty guineas a year;^ and, 
in other part of the same particulars, as " an eli- 
gible copyhold estate, comprising seven dwellings 
houses with gardens and right of common, let on lease, 
for a term, whereof fourteen year s were unexpired, at 
a nett annual ground-rent of 42/. held under the 
manor of Westham, sulyect to a small annual quit- 
rent, and to a customary fine on death or alienatiott.*' 
By the conditions of sale, the purchaser was to be 
entitled to the rents and profits from Christmas, 
1814; and it was declared, that "if any error or 
misstatement should be inserted in the particulars, 
the same should not vitiate the sale, but a pro- 
portionable allowance was to be made as a com- 
pensation either way." A bill in equity was filed 
by the vendor, which, after stating that, immediately 
after the sale, an abstract was delivered to the de- 
fendant whereby a good title had been made, 
prayed a specific performance, with compensation 
in case of error in the description affecting the 
value, and an injunction to restrain the defendant 
from proceedinj; in an action at law, which he had 
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commenced to recover the amount of the deposit 
To this bill the defendant put in an answer, admit- 
ting the plaintifTs title to the premises, but alle^g 
that at the time of making the purchase the defen- 
dant had never seen the premises, but relied alto- 
gether on the accuracy of the printed particulars, 
and estimated the value of the premises upon the 
supposition that the said sum of 42/. was payable 
by way of ground-rent, and not of rack-rent, and 
that he would be entitled not only to such ground- 
rent during the remainder of the term, but, at the 
expiration thereof, to the annual value of the tene- 
ments since erected, which (he supposed) would 
greatly exceed the amount of such ground-rent; 
but that, on the contrary, he had since discovered, 
and the fact was, that no ground-rent whatever was 
reserved on the premises, and that the sum of 42/. 
was the full and utmost annual rack-rent, both of 
the ground and buildings thereon, reserved by a 
lease made long since the buildings were erected, 
in the ordinary way of demise, and much more 
than the actual value thereof, the buildings being 
very mean, and much out of repair, &c. 

The Lord Chancellor said, — "In this- case, the 
question of construction is a pure legal question. 
It is true that, in many instances, the CoUrt has 
interfered by injunction after bill filed, and has 
even decreed a specific performance, where the 
action at law might otherwise have been main- 
tained. Lord Thurlow used to say, that the juris- 



CONDITIONS OP 6ALB. 27 

diction of a qourt of equity to compel a spedfic 
perfonnance, must have been founded upon the 
notion of its being against conscience to take ad- 
vantage of small circumstances of variation in the 
desmption of the thing contracted for ; and that 
the principle being once established, was gradually 
enlarged, till a specific performance in equity 
became at length a performance of any thing rather 
than the real contract between the parties. Such 
are the cases of the house and wharf before Sir 
Thomas Sewell, of the estate purchased as an 
estate in Essex, which turned out to be in Kent ; 
and the case of Lord Stanhope, whose object was 
to get an estate tithe free, and who was made to 
take the estate subject to tithe ^vith a compensa- 
tion/ There is no instance, however, in which the 
Court has enjoined, where it appears upon the face 
of it that the action commenced must effect the 
object of obtaining the judgment of a court of law 
on the whole case. In the present case, the ques- 
tion being the real meaning of the phrase used in 
the description of the estate sold, the Court will 
say, that if the question can be clearly and solely 
raised by the action at law, that action ought to be 
suffered to proceed. I am of opinion, that the 
single question is, what was the subject repre- 
sented to be at the time the contract was made ; 
not what did it turn out to be at any subsequent 
period when it came to be looked into. Upon this 

, - - ■ ■ nil ' Jl I 

* All thew caseii are cited by the Chancellor in Dreve v. Hanson, 
Vts. 678. 
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question, the principle of construction must be the 
same at law and in equity ; and unless pressed for 
my opinion respecting it, I am bound to do nothing 
further at present than to refuse the injunction." 
The parties having expressed a wish to have the 
question >disposed of, his Lordship gave judgment as 
follows: " I think that the property which is the sub- 
ject of this application has been represented to be 
that which it is not in fact ; and, even if a court of 
law should judge otherwise, I should have great dif- 
ficulty in decreeing a specific performance, where 
the description is at the least of so ambiguous a 
nature, that it cannot with certainty be known 
what it was that the purchaser imagined himself to 
be contracting for. But what in fact, does the 
word mean which is here employed ? Would any 
man, seeing a house put up to auction as a house 
to be sold, subject to a ground-rent lease, suppose 
that the word ground- rent meant rack-rent? The 
case in Strange "^ proves that the same words may 
bear different meanings with reference to the con^ 
text; but according to the construction here 
contended for, the word would have no meaning 
at all. The subject of the contract, therefore, does 
not answer the vendor's description of it, and that 
in a point so material as to exclude the doctrine of 
compensation, which ought never to be applied to 
a case like the present." ** 

If the conditions of sale are printed and pasted 

• 2 Stra. 1020. ^ Stewsrt v. AUiston, 1 Mer. 26. 
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up under the auctioneer's box, and the auctioneer 
states that they are so pasted up, and are in the usual 
form, this will be sufficient notice to purchasers of 
the conditions. 

. Thus in Mesnard v. Aldridge,* which was an 
action on the case on the warranty of a horse. It 
appeared that the horse was sold by the defendant 
by auction at his repository, and warranted sound. 
The sale took place on the Wednesday, and at the 
time of the sale the auctioneer announced that the 
conditions of the sale were as usual. These con- 
ditions of sale were proved to be contained in a 
printed paper, pasted up under the auctioneer's 
boxj and by one of them, all horses purchased 
there, in case of any unsoundness discovered, were 
required to be returned before the evening of the 
second day after the sale. The horse in question 
was not returned till the Saturday, when the plain- 
tiff was informed that it was too late, as it ought 
pursuant to the conditions of the sale to have been 
returned on the evening of Friday. Lord Kenyon 
said, ^' In this case it is proved that printed parti- 
culars of the sale are pasted up in the public sale 
room, under the auctioneer's box. In the case of 
carriers, who advertise that they will not be liable 
for goods lost above the value of 51. unless entered 
as such, the posting up of a bill in the coach office 
to that effect has been held to be sufficient. I 
therefore think the same mode being adopted here, 

• 3E8p..Ni.Pri.Rep.271. 
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gives the same degree of notice to all persons who 
come to this sale, and that it is a sufficient notice 
of the conditions under which the horses are sold. 
With respect to the main point, when parties enter 
into a special agreement, they must adhere to the 
terms of it. Here there is a condition that the 
party purchasing must return the horse within two 
days, which he has not done. I therefore think 
the plaintiff must be nonsuited.'* 

It is usually and very properly made one of 
the conditions of sale, that no person shall retract 
his or her bidding ; if this were not done, every 
bidder would be at liberty to countermand his offer 
at any time before the hammer was down, notwith- 
standing-one of the conditions of sale might be, 
that the highest bidder should be the purchaser. 

Thus in the case of Payne v. Cave,' which was 
an action of assumpsit for not paying a deposit 
upon a lot of goods sold by auction, which consisted 
of a worm tub and other articles ; the circumstances 
of the case were these : the goods were put up in 
one lot by auction ; there were several bidders, of 
whom the defendant was the last, who bid 40/. ; 
the auctioneer dwelt on the bidding, on which the 
defendant said, " Why do you dwell r You will not 
get more." The auctioneer said he was informed 
the worm weighed at least 1 300 cwt. and was worth 
more than 40/.; the defendant then asked him 
whether he would warrant it to weigh so much, 



• 5 Ttrm R«p. 148. 
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atid receiving an answer in the negative ; he then 
declared he would not take it, and refused to pay 
for it. It was resold on a subsequent day's sale 
for 30/. and the action was brought for the differ* 
ence. Lord Kenyon, Ch. J. before whom the cause 
was tried, being of opinion, on this statement of the 
case, that the defendant was at liberty to withdraw 
his bidding any time before the hammer was Icnocked 
down, nonsuited the plaintiff. A motion was after* 
wards made in the Court of King's Bench for a 
rule to set aside the nonsuit, on the ground that 
the bidder was bound by the conditions of sale to 
abide by the bidding, and could not retract. But 
the Court refused the rule, and said, " The auc- 
tioneer is the agent of the vendor, and the assent 
of both parties is necessary to make the contract 
binding ; that is signified on the part of the seller 
by knocking down the hammer, which was not 
done here till the defendant had retracted. An 
auction is not unaptly called locus penitentia. Every 
bidding is nothitig more than an offer on one side, 
which is not binding on either side till it is assented 
to. But according to what is now contended for, 
one party would be bound by the offer and the 
other not, which can never be allowed." 

Upon the sale of goods it is usual to insert a 
clause in the conditions of sale, that the goods shall 
Be taken away at the purchaser's expense within a 
certain time, and paid for previous to their being 
removed, and that if they are not taken away within 
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the time limited the deposit money shall be for- 
feitedy the goods resold, and the loss, if any, occa- 
sioned by such resale, made good by the purchaser; 
and it has been held, that where a condition of this 
sort is inserted, the purchaser has the whole of the 
time mentioned in the condition to remove the 
goods, but that the vendor is bound to deliver them 
at anytime within the period mentioned, upon being 
requested so to do. 

Thus in Hagedorn v. Laing^ it appeared that 
the defendant had bought a quantity of hemp by 
auction, upon the conditions (amongst others) that 
it was to be cleared away at the buyer's expense in 
fourteen days, and the price paid on or before de- 
livery. If any lots remained uncleared after the 
time allowed, the deposit money should be forfeited, 
the goods resold, and the loss on resale made good 
by the present purchaser. It was proved on the 
trial that the goods were put up to sale on the 
above conditions, and that the defendant was the 
highest bidder. He applied to take away the hemp 
immediately after the sale, but it was then in pawn 
for certain duties which must be pdid before it could 
be delivered, and he was therefore unable at that 
time to obtain it. The broker employed by the 
vendor gave the defendant a bought note, describing 
the goods as bought of himself, upon the terms, 
amongst others, that fourteen days were to be al- 
lowed for receiving and delivery. The goods were> 

• (i Taunt. 161. 
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after the .expiration of the fourteen days, resold by 
the vendor, and an action brought to recover th^ 
loss occaMoned by such resale. At the trial, Gibbs, 
Ch. J. thought that the fourteen days were allowed 
to the purchaser a$ a convenience to him fpr carry- 
ing away the goods, but that the seller was bound 
to driver them at the first or any moment of the 
fourteen dftya; it was impossible that the seller 
should have till tlie last moment of the fourteen 
days for delivery, since the purchaser, upon not 
t^ii^ the goods a,way within the fourteen days, 
waft, to foirfeit his deposit. The Jury found a verdict 
for the plaintiff, subject to the point reserved, wher 
ther th^ plfuntiff, under these circumstances, was 
efititled to recover : and after .argument in the Com* 
mo9 iPleaSj the Court said, ^' The main question is 
on the, construction of this contract, as it is to be 
collected frpin the conditions of sale, and the bought 
an^ .^Id not^; and taking the two together, we 
t^k it 19 dear, not that the seller should have 
fovutf ep. days to deliver the goods, but that the 
porcljiaser should have fourteen days to take them 
9:WI9yf V^^ must havQ a reasonable time within 
^l^b he may take them away. The seller may 
b^ re^dy to deliver them at any time. If the pur* 
chaser dp not take them away within the stipulated 
time, a penalty is inflicted on him : he forfeits his 
deposit; he is to pay the loss on a resale, and 
interest on the loss." 

A stipulation ought always to be inserted in the 

9 
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conditions of sale of real properly, that, an abstract 
of the title shall be deliver^ by the vendor to the 
purchaser within a Ihnited time, and that the vendor 
will deduce a good title to the premises sold. 

If the vendor does not shew a clear title by the 
day specified in the conditions of sale, the purchaser 
may recover back his deposit and rescind the con- 
tract,* without waiting to see whether the vendor 
may ultimately be able to establish a good title or 
not.b 

And in an action for the recovery of the de- 
posit a court of law will collaterally inquire whether 
tbe title be good in equity ; for a contract to make 
a good title, means a good title both at la^ and in 
equity; and a court of law will adjudge a title tobe 
either good ox bad, having no middle term for it."^ 

In one case,^ where the conditions of sale ccm- 
tained a proviso that, in case the vendors could not 
deduce a good and marketable title, such as the 
purchaser or his counsel should approve, or the 
purchaser should not pay the purchase money on 
the appointed day, the agreement should be utterly 
void, it being the intention of the parties that no 
action or suit in equity should be brought thereon. 
The Court of Common Pleas held, that such coti- 



• Berry v. Young, 2 Esp. Ni. Pri. 
Rep. 640, «. 

*» Wilde V. Forte and others, 4 
Taunt. 334. 



625. 1 Marsh. 25d. Elliott' v. Ed- 
wards, 3 Bos. & Pull. 181. See also 
Cane V.Baldwin and Qthers^ 1 Stark. 
Ni. Pri. Rep. 65. 



• Maberley v. |tobini, 5 Taunt, j * Roberts v.Wyatt, 2 Taunt. 268. 
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ditioa gave an option to the vendor to rescind the 
sale in case the vendee did not pay the money, and 
to the purchaser to rescind in case the vendor did 
not make a title, but not vice versa. 

Where an estate is sold in a great number of 
lots, so t^t a small purdiaser cannot have the 
custody of the title deeds, he is entitled to attested 
copies at the expense of the vendor,* provided no 
stipulaikm has been made upon the subject ; and 
BB in some cases the expense of such copies may 
be very large, it is prudent on the part of the 
vendor to stipulate, that all attested copies which 
the purchaser may require shall be taken either at 
his own sole expense, or at the joint expense of 
the vendor and purchaser. If such a condition is 
inserted, the purchaser will not be likely to call 
for any attested copies which he does not really 
think necessary. 

Although the auctioneer is by the acts of par* 
Kam^it relating to sales by auction made liable to 
the payment of the auction duties, yet he is em- 
powered to recover the same from the vendor; 
therefore, unless the vendor intends to pay the 
whole duty himself, it should be provided by the 
conditions of sale, either that the purchaser shall 
pay the whole of it, or some and what proportion. 

To enable the vendor or auctioneer to do tibis, 



• Dare v. Tucker, 6 Ves. Jr. 460. I Broughton v. Jewell, T. 1808. 15 
B«rry v. Young, 2 Esp. 640, n. | Vcs. Jr. 176. 
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it was by the 17 Geo. III. c.50, s. 8, enacted, as 
follows : ^^ That nothing herein contained shall ex- 
tend, or be construed to restrain any seller by auc- 
tion, or person acting as auctioneer at any sales by 
way of auction, from making it a condition of sale, 
that the pound rate granted by this act, or any 
certain portion thereof, shall be paid by the pur- 
chaser, over and above the price bidden at such 
sale by auction; and in ''such case the person so 
acting as auctioneer is hereby authorised and re- 
quired to demand payment of the said duty from 
such purchaser or purchasers, or such portion there- 
of, as expressed in such condition or agreement, 
and upon neglect or refusal to pay the same, such 
bidding shall be null and void to all intents and 
purposes." 

And it has been held, that if the vendor fails to 
make out a good title by the time limited by the 
conditions of ^ale for his so doing, the purchaser 
may recover not only the sum paid as a deposit, 
but also the auction duty which he has paid.. 

The construction of the word * month' in con- 
ditions of sale depends upon the intention of the 
parties, which may be collected from the whole 
instrument 

Thus, where lands were sold by auction on the 
following terms (int. aL) : That an abstract of the 
title should be delivered to the purchaser within a 

• Cuie «. Baklnin, 1 SUrk.Ni. Pri. Rep. 65. 
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fortnight from the date thereof, and if he should 
think proper to take counsel's opinion, or compare 
the abstract with the title deeds, he should be at 
the expense thereof, and should return the abstract 
with or without his approbation at the end of tUH)^ 
months from the date thereof; that a draft of the 
conveyance should be delivered to the purchaser 
or his attorney within three months from the date 
thereof; and should be delivered to Mr. C. within 
four months from the date thereof ; and that the 
remainder of the purchase money should be paid 
on the 9Ath June then next, when the purchaser 
should receive his conveyance, duly executed by 
all parties, to be prepared by Mr. C. at the ex- 
pense of the purchaser. An action having been 
brought by the vendor against the purchaser, it 
appeared at the trial that the premises were sold 
by auction to the defendant on the St4th January ^ 
181 1, at the sum of 1450/. and .that the defendant 
then subscribed his name to the ccxitract; that on' 
the 7th February following, an abstract of the title 
was delivered to him, which after some hesitation 
he received, and which being returned on the dth 
by the defendant's attorney, with an indorsement 
made thereon, a fuller abstract was furnished him. 
The draft of the conveyance was delivered on the 
S4th of April 181 1 , and on the 30th the defendant 
declared: t^t he would have nothing to do with 
the contract, and was unable to perform it. And 
it was objected that the plaintiffs could not main- 
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tain the action, not having compiled with the temis 
of the conditions, by delivering the draft of the 
conveyance within the time stipulated, viz. three 
months from the date, which dote was the 24f A of 
January. The delivery was on the QAthofAprilt 
ftree calendar months after the date ; but it was 
contended that the computation was to be made by 
h^uir months. The objection was saved for the 
opinion of the Court, subject to which a verdict 
was given for the plaintiffs. And a rule which 
was afterwards obtained for entering a nonsuit wa^ 
discharged, and Le Blanc, J. said, ^' In matters of 
contract the question will ever be what was the 
intention of the contracting parties at the time when 
they made use of the word. Looking at this case^ I 
think the parties cleariy had in their contemplation 
calendar and not lunar months. The date of tite 
sale is the SAth of Jafmdry^ and the conditions 
provide for the delivery of an abstract of the tide 
to the purchaser within a fortnight from that date, 
which. is to be itsturned by him at the end of two 
months. The draft is then stipulated to be deli- 
Yi3red within three monthSywhich is to be re^delivered 
to Colling within four months^ and final payment 
to be made on the Mth June following. This 
eompkties.a pieriodjof^ exactiy jfive calendar months 
from. the date of > the sale; and shews clearly that 
the parties-hadJn their contemplation in the prior 
limitations of two, tMree, and four month s, the 
same respective portions of time as in the ulti- 
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mate limitation^ which is cadendar and not lunar 
montiis."* 

And a condition, ^^ That if the purchaser shall 
fail to comply with the conditions the deposit shall 
be forfeited, and the vendor shall be at liberty to 
resell the estate either by public auction or private 
contract, and the defictebcy, if any, occasioned by 
such rerale, together with all the costs, chaises, 
and expenses attending the same, shall be made 
good by the defeulter at this presoit sale," ou^t 
always to be insarted. 

By virtue of this condition, in case the puc- 
lehaser neglects or refuses to complete the parchase, 
the vendor may resell and recover the loss and 
^x)>^Ei9es thereby occasioned and incurred from:thl3 
pufthaiier. And if the money ,produced,by. d»5 
second sale exceed the ori^nal purchase money, 
the purchaser who has violated the agreement wiU 
not be entitle to the surplus, but the vendor him- 
sdf wsll be entitled torretain it.^ 
' AihI if the purchaser break the comlition and 
become a bankrupt, and the estate is resold at a 
less price than on the first sale, tfae expenses of the 
resale, &c. as they are in the nature of unliquidated 
damages, are not proveable under the commission { 
but ' the vendor may apply the money produced by 
such reaaki first in discharge of suieh expeoses, &c. 
whicJi4t is just that he should receive, but which 

. . . : J ■ • ■ i__ 
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* LaDg and another v; Gfde> 1 M.& S. 111. 
** Eipte. Hunter, 6 Ve». Jr. 94, • 
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he could not prove under the comihissiOD, after- 
wards in part discharge of the original purchase 
money, and may prove the balance under the c6m- 
mission/ 

Where in the particulars of sale an expmss 
condition is inserted after some of ihe k^ applying 
to those lots only, and which is not imerted after 
the other lots, but at the end of the particulars a 
skailar condition is introduced, which is coudied 
in general termB, such general condition will only 
.apply to those particular lots, after which the ex- 
press condition is inserted. 

Thus, wheite there were several lots for sale, it 
was staled in the particular after two of them that 
the timber was to be paid for by the purchaser, but 
no mention was made of timber after the other lots, 
upon which there was a greater quantity, but there 
was a general condition that all the timber and 
timber-like trees should betaken at a fair valtkation; 
The purchaser of the lots, to which no particular 
stipulaticm as to timber was annexed, objected to 
paying for the timber, contending that the value of 
it n9LS included in his original purchase money: 
&0d the Master of the Rolls decreed in favour of 
the. purchaser.^ 

» Jtl there is wood growing upon an estate, which 
it is. intended should betaken by the purchaser at 

- • Expte. Hunter, 6 Vea. Jr. 94. 
Expte. Lord Sealbrtb, 19 Vcf. Jr. 
236. I Rose, 306. 



^ H^gginflon o. Qoweg, 15 V«k 
Jr. 516. 
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a valuation, it should be particularly described, as 
it is doubtful what wood will pass under the de- 
nominati(m of timber, the custom of the country 
making some trees timber which in their nature are 
DO^so, as birch, beech, &c. 

Thus, where an action was brought to recover 
the value of certain pollard trees, on an estate pur- 
chased by the defendant of the plaintiff, in the 
particular of which it was expressed that all timber 
and timber-like trees should he taken at a fair valu- 
ation, the drfendaAt resisted payment for the pol- 
lards, not deeming them to come under the general 
description of timber-like trees ; but after a long 
hearing a verdict was given for the plaintiff for 
the value of the pollards/ 

The sales of the East India Company being 
subject to a condition and regulation, that any buyer 
not making good the remainder of his purchase 
mooey on or before the day limited for such pay-> 
meat) shall forfeit the deposit, " and shall be ren- 
dered incapable of buying again at any future sale, 
until he shall have given satisfaction to the Court 
of Directors." It has been held, that the term 
SfHisfaction must be construed to mean pecuniary 
compensation for the non-performance of his agree- 
m'ent to pay on the appointed day, and that a buyer 
having made default on the day, but afterwards 
within a further time ^ven him by the East India 

* Rabbet v, Raikek, Sufiblk Summer Assizes 1803, cor. Macdonald, C.B. 

Woodfall, L. & T. 224, 6th edit 
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Company, paid the remainder of the purchase- 
money with int^est, might maintain an action 
agjEtinst the Company for i'efusiilg to allow hiin to 
become a bidder at their sales, such sales being by 
9&10Will.IILc. 44, declared to be public sales/* 

Sect. 4. — Of Biddings. 

A BIDDER may, as we have seen in the last 
section, retract his bidding at any time before the 
hammer is down, unless the conditions of side con^ 
tain an express stipulation to the contrary.^ In 
order to bring a bidding within the acts of parlia^ 
m@nt relating to sales jt)y auction, it must be named 
by the party at the auction eo intuitu, with a view 
to the purchase of the estate. 

This was decided in the case of Cruso and 
another v. Crisp,"" which was an action for money 
paid by the plaintiffs to the use of the defendant^ 
and in which the plaintiffs recovered a verdict, sub- 



* Eagleton v. East lodia Com- 
pany, 3 B. & P. 55. 

• ^y the 69tb section of this 
statute it U enacted^ '< That all 
goods and merchandizes belonging 
to the Company to be erected, as 
sfortwA, or any other traders to 
the East Indies, and which shall be 
imported into England or Wales, as 
sr&iretoid, parsuant to Ihlii act, lliall 
by. them respectiyely be sold openly 
and publicly by inch of candle, upon 
their respective accounts, and not 



otherwise, upon pain that the eame* 
or the value thereof, shall be for- 
feited and lost, to wit, one moiety 
thereof to His Majesty, his hein. 
and successors, and the other moiety 
thereof to any person or persons 
that will seifee^ inform, of sue for 
the same, by action of debt, or of 
the case, biu, plidnt, or informa^ 
laim, aiftfdfeMli.'' 

^ Ante p. 30. 
. « 3 £^ 357. Sed vide Wallcer 
V. Advocate General, 1 Dow. 111. 



ject to the opihidn of the Court of King's Bet^ch, 
OB the folloiving case. One Mr. Maitland was 
employed by the defendant to sell an estate for 
him, aod the pl^eiintiffs being auctioneers, were em- 
ployed to sdtl the same by auction. On the 18th 
of August, the -auctioneer and other persons being 
assembled at the Crown Inn, at Lynn, for the 
purpose of the sale of the said estate by auction, 
Maitland publicly on the behalf, and as the known 
agent of the defendaAf , directed the aactioneer to 
put up the estate- to auction in five lots, at certain 
sums then mentioned . by him for each lot. No 
person having bid for any of the said lots, Maitland 
then publicly, on the behalf and as the known agent 
of the defendant, ordered the estaite. to be put up 
in two lots^ at certain sums then, mentioned by him 
for each lot. And ho person having bid for either 
of the said lots, tbe estate was then put up by 
order of Maitland publicly, on the b^alf and as 
the known agent of the defendadt, in one lot, at a 
certain sum then mentioned by him : but no person 
bid for tbe same. The auctioneers returned no sale ; 
l^it th(e Board of Excise called upon them for the 
duty, as upcxi a bidding of the owner by her agent 
Maitland, without notice given in writing. The 
auctioneers the^reapon paid the duty, amounting to 
4iS^. and brought this action to recover the same 
i^CMp the defee^ant:; and tbeiquestion for the* opinion 
of the Court was, whether the plaintiffs were en- 
titled to recover, and^ it was decided that tbe^ were 
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DOt; and Lord Ellenborough, C.J. said, ''This 
was dot a bidding by the agent for the owner, but 
something prefvioiis to the commencement of the 
bidding. In order to make it so, the sum must be 
named by the party at the auction eo intuitu^ with 
a view to the purchase of the estate. Here the 
sum named was beyond the sum which any person 
could be found to bid for the estate.'^ 

But sev^*al cases have occurred in the Court 
of Exchequer, which shew that the duty will attach 
where no sale has in fact been made ; as in the 
instance of wljat is called a dumb biddings that is, 
where a price is put by the owner under a candle- 
stick, and it is agreed that no bidding shall avail 
if not equal to that, the duty will attach notwith- 
st^ding there is no sale, for such dumb bidding is 
in effect an actual bidding, for the purpose of super- 
seding smaller biddings.* 

Where a female auctioneer, who never spoke 
during the whole time of the sale, but immediately 
lifter< any person bid gave him a glass of brandy, 
and after the sale broke up he that received the 
last.glads of brandy was, in a private room, de- 
clared the purchaser. This was held to be a bidding 
upon which the auction duty attached.^ 

In those sales which in the north of England 
are denominated candlestick-biddings, where the 
several bidders do not know what the others have 
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offered, a bidding of one per cent, more than 9ny 
other person has offered is binding on the person 
making it/ 

Before the passing of the several acts of par- 
liament relating to sales by auction, an oivner could 
not bid either by himself or his agent. 

Therefore, where in an action brou^t against 
an auctioneer for selling a horse belonging to the 
{^aintiff for 6L l6s.6d., when the directions given 
to him were that the horse should not be sold 
under 15/. The conditions of sale were, tiiat the 
highest bidder should be the purchaser. Lord 
Mansfield said, " The question is whether a bidding 
by the owner of goods at a sale und^ these con- 
ditions, namely, ^ that the highest bidder shall be 
the purchaser, and if a dispute arise to be decided 
by a majority of the .persons present,' is a bidding 
within the meaning of such conditions of sale? 
There is no express undertaking on the part of the 
defendant, nor is it, as has been ingeniously said, 
a direction that there should be no bidding under 
15/. which might be fair. But the direction given 
to the defendant is ^ not to let the horse go under 
15/.' which implies there might be a bidding under 
that sum. The question then is, whether the owner 
can privately employ another person tp bid for 
him. The basis of all dealings ought to be good 
faith ; so more especially in these transactions, 

» Williams v. Steward, 5 Mer. 485. 
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where the public are brought together upoa a coq* 
fidence that the articles set up to ^e will be dis- 
posed of to the highest real bidder; that, could 
never be the case if the owner might secredy and 
privately enhance the price by a person, employed 
for that purpose. Yet tricks and practices of this 
kind daily increase and grow so frequent that good 
men give into the ways of the bad and dishonest in 
their own defence : but such a practice was never 
openly avowed. An owner of goods set up to sale 
at an auction never yet bid in die room for himseE 
If such a practice were allawed no one would bid : 
it is a fraud upon the sale and upon the publie. 
The disallowing it is no hardship upon the owner; 
for if he is unwilling his goods should go at an 
under^price, he may order them to be set up at his 
own price, and not low^er. Such a dii^ction would 
be fair. Or he might do as was done .by Lord 
Ashbiunham, who sold a large estate by auction ; 
he had it inserted in the conditions of sale, that he 
himself might bid once in the course of the sale^ 
and he bid at once 15 or 30,000/. Such a con- 
dition is fair; because the public are then apprised 
and know upon what terms they bid." And his 
Lordship afterwards added, '' What is the nature 
of a sale by auction ? It is that the goods shall go 
to the highest real bidder. But there would be an 
end of that if the owner might privately bid upon 
his own goods. There is no contract with the auc- 
tioneer. He is only an agent between the buyer 



\ 



BIDDINGS. 



47 



aod seller. He may fairly bid for a third person 
wbo employs him, but not for the owner."* 

Although the different acts of parliament re- 
lating to sales by auction which ^have been passed 
since the decision of the last mentioned case sane* 
tion the bidding by an owner or his agent, the 
Courts seem inclined to oonstrue tibese acts, not as 
sanctioning the employing of puffers to raise thi9 
price but the bidding, either by the owner or .his 
agent, with a view to prevent the estate from being 
sold at* an undervalue ; and it has long been an 
established rule, that where all the bidckrs at an 
auction except the buyer are puffers employed by 
the seller, without public notice having been ^ven 
that they would bid at such sale on his behalf, and 
the buyer is thereby induced to give more than the 
value, such contract will not be enforced either by 
a court of law or equity. 

Thus in the case of Howard i;. Castle,'' which 
was an action brought by the vendor against the 
purchaser of a leasehold estate. It appeared that 
the estate was. put up to sale by auction on certain 
conditions, among which were the following: — 
That the highest bidder should be the purchaser ; 
that the purchaser should at the sale pay Qd per 
cent, into the hands of the auctioneer, and sign an 
agreement to pay the remainder before the 3 1 st of 
March; and that if the purchaser should neglect to 



* Bezwell v. Christie, Cowp. 396. 
recognised by Grose, J. in filacli- 
ford IT. Preston, 8 Term Rep. 93. 



■> 6 Term Rep. 642; see also 
Twining t;. Morrison, 2 Bro. C. C. 
362. 
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comply with the con4itioiia, the tlq;x)6it HKHiey 
should be forfeited, the plaiotifF shoukl be at ttberty 
to resell the premises, and thai the purchaser 
should make good any deficiencies irtt^iBg ibe 
resale widi costs. The defendant w«s d^lared the 
purchaser, but refosed to pay his deposit or. to 
complete the purchase, it appearing Ihat he was 
the only real bidder, and that all the other bidd^i^ 
were papers employed by the plaintiff. The estate 
was resold, and this action l»t)ught to recover the 
loss and expenses occasioned by such resale* 

It was contended on the part of the plaintiff, 
diat whatever might have been the case formerly, 
the practice of employing puffers at auctions hsd 
been sanctioned by the Legislature in diree d^ 
ferent acts of parliament,^ passed since the case in 
Cowper ;b for those statutes, impose a duty on all 
goods, &c. sold by auction, except goods, &c« bought 
in by the purchaser, or by any other person on his 
behalf: but Lord Kenyon, C. J. said, ^^ In coo^ 
sidering the nature of the plaintiff's demaad, it 
becomes necessary to inquire what brou^t the 
different persons toother at the auction, and on 
what terms they met when they went there to bid. 
The plaintiff's estate was advertised to be sold by 
auction, and one of the conditions of sale was, 
that the highest bidder should become the par- 
chaser ; it was to be presumed also that no fraud 

■■ ^ I ■■— i^^^— ^a^i^^^^^ ■ ■ ■■ ■ a^^^— ■■■■II I I— ^i^ I ■ ■ I ■■■■■■ 

• 17Geo.III.'c.50,B.10; 19 Geo. III. c. 56, 8.12; & 28 Geo. III. c. 37, 8.20. 

^ Bezwell tr. Cbristie, ante 45. 
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was to be practised on those who were present to 
ifidace them to Ud more than they were inclined 
to o&r. At this sale die defendant bid a certain 
sum, and afterwards refused to comf^te his pur* 
diase. Now, if there was no iraud in this transac- 
tion, the plaintiiFhas a ri^t to call on the defendant, 
in a court of justice, for a satisfaction for non-per- 
Ibrmance of the agreement But it appeared at the 
trial, that the whcde transaction was bottomed in 
fraud ; it was fraud from the banning to the end ; 
the parties did not meet on equal terms ; several 
other persons bid, who represented themselves as 
embarking on their own judgment; but it after- 
wards turned out that this was false, and that this 
was an imposition practised by the plaintiff upon 
the defendant, for all those other persons were 
authorized by the plaintiff to bid for him; I will 
not go into the general reasoning on the subject, 
because it is very ably stated by Lord Mansfield 
uk the case alluded to/ Only part of that reasoning 
has now been adverted to by the plaintiff's counsel, 
but the rest of it is applicable to this case. The 
w:hole of that reasoning is founded on the noblest 
princi{rfes of morality and justice, principles that 
are calculated to preservel honesty between man 
aad man. The acts of parliament- that have been 
H^erred to, did not intend to interfere with this 
p<Hnt, but to leave the civil rights of mankind to 



• B(nweU v, Chrifde, ubl sop. 
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be judged of as they were before. In the case 
citedi I^ord Mansfield mentioned an instance in 
which the owner may legibly and fairly bid at the 
auction^ namely, whece before the bidding begins 
he gives public notice of. his intention ; and in such 
case no duty is to be paid under the acts of par- 
liament that have been referred to. The circum- 
stance of puffers bidding at auctions has been 
always complained of ; if the first case of this kind 
had been tried before me, p>erhaps I should have 
hesitated a little before I determined it ; but Lord 
Mansfield's comprehensive mind saw it in its true 
colours, as founded in fraud ; he met the question 
iGgkirly, and made a precedent which I am happy to 
follow," 

J\xid it seems, that where several persons are 
qmployed by the vendor to bid for him, without 
public .notice, even if there are real bidders, the 
purchaser will not be compelled to complete his 
contract, (though a different opinion appears for 
merly to have prevailed)' as the appointment of 
mpre than one person must be merely for.the pur- 
pose of enhancing the price, and cannot be neces- 
sary for the purpose of protecting against the estate 
heb^ sold at an undervalue*^ 

But there is no doubt that the owner may ap- 
point one person to bid for him, for the purpose of 



* Conolly V. Parsons, 3 Ves. Jr. 
625) n, Bramley v. Alt. 3 Ves. Jr. 
620. 



^ Smith V. Clarke, 12 Ves. Jr. 4S3. 
Blachford v. Preston, 8 Term Rep. 
93. 95. 
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guarding against a sale of his property taking place 
at less tlmn its value, and that a purchaser at sudi 
sale, will be bound to complete his purchase, whe- 
ther notice of the appointmient of such bidder was 
given or not. This is a rule founded in reason 
and equity, for by it the seller is en^ed to protect 
himself against the tricks, which might otherwise 
be practised upon him by bidders. 

Thus at an auction where one person only bid 
for the vendor to 75L an acre upon a private noticd 
being given to the auctioneer for the purpose of 
saving the duty in case the estate was bought in, 
but without any public notice bdiig given of hie 
appointment, and then after a contest with real 
bidders the estate was 8old at 101/. 17^. per acre^ 
and the purchaser some days afterwards paid the 
duty and confirmed the purchase. He was decreed 
to perform the contract with costs/ 

So in Smith v. Clarke,** where the vendors upon 
the sale of an estate had employed a person to bid 
up'to btUiiot to exceed 7501. which was the sum for 
which the estate was sold. It was held that they 
had not committed any fraud, as the person enn 
ployed by* th^m, was not employed - generally for 
the purpose of enhancing the price, but for the 
purpose of guarding against a sale taking place 
at less than the real value ; and they having previous 
to the sale told him what they considered the real 
value to be, and beyond which he was not to bid. 

' ' ' J . 1 11. ■ ■ I ■ ■ ■ I ■ ■ . I I H I I I ■■ I I 

• Bramley v. AU.il. 1798. 3 Ves. Jr. 620. ^ 12 Vet. Jr. 477. 
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And if an estate is sold by auction, and there is 
no contest between real bidders, there being but 
two bidders, the one employed by the vendor, of 
which appointment public notice had been given, 
and the other, the purchaser, such notice will render 
the purchaser liable to complete his contract/ 

And it seems that the rule would be the same 
even where public notice had not been given, pro- 
vided the bidder waa appointed only to protect 
the vendor's interest, and not for the purpose of 
raising the price.'* 

It seems doubtful whether the appointment of 
one puffer would in any case render the sale void. 
From the case of Smith v. Clarke'^ it seen^s that it 
would; but from the note of a case in Mr. Sugden's 
excellent treatise on the law of vendors and pur- 
chasers,^ it appears that the present Vice-chancellor 
in a late case expressed a contrary opinion ; but 
this opinion of his Honour, it is conceived, cannot 
be supported consistently with the various other 
decisions respecting puffers, all of which proceed 
on the ground, that the employment of persons to 
bid for the purpose of enhancing the price beyond 
the real value is a fraud upon real bidders ; and 
if the effecting that purpose by several persons 
is fraudulent, so also must the effecting of it be by 
one. But where an estate is advertised to be sold 



• Oldfield V. Round, 5 Ves. Jr. 508: 
^ Sagden's Law of Ven. & Purch. 
6th edit. 23. 



« 12 Ves. Jr. 483. 
^ 6th edit. p. 24, Fitzgerald v. 
Forster^ 3l8t July, 1813. 
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without reserve, the appointment of one puffer will 
certainly render the sale void. For the plain mean- 
ing of the words " without reserve" is that no 
person will be employed to bid on behalf of the 
vendor ; and therefore where such words are used, 
and a person is employed by the vendor for the 
purpose of keeping up the price, the vendor can 
have no claim to the aid of a court of equity to 
enforce a contract against a purchaser, into which 
he may have been drawn by the vendor's want of 
faith." 

Where a purchaser and his friend are the only 
bidders, the rest of the company being deterred 
from bidding by the purchaser's stating to them 
that he had a claim against, and had been ill used 
by the late owner of the article, such purchaser will 
not acquire any right to the property, of which he 
may by such means be declared the purchaser. 

Thus in Fuller v. Abrahams,^ where a barge was 
put up for sale by auction, and the plaintiff ad- 
dressed the company present, saying that he had a 
claim against the late owner, by whom he had been 
ill used ; whereupon no one offered to bid against 
him. The auctioneer refusing to knock down the 
barge to the plaintiff's single bidding, a friend of 
the plaintiff's bade a guinea more, and the plaintiff 
then made another and higher bidding, amounting 
however to only one-fourth of the prime cost df 
the barge. The auctioneer, being indemnified by 

* Meadows v. Tanner, 5 Mad. 34. ^ 3 Brod. & fiiag. 116. 



54 8TATUTB OF FJtAUDS. 

the vendor, refused to deliver the barge to the 
.plaintiff, ^ho cpmrnenced an actiob of trover against 
the auctioneer, in whicji the Jury, contrary Xo the 
direction of Dallas, C.J. found a verdict fear the 
plaintiff; but the Court of Common Pleas^ being 
dearly of opinion that a sale under these circum^ 
stances could ndt be supported, made a rule abso- 
lute for setting aside the verdict, and granted a new 
trial. 

Sect. 6.— Of the Statute of Frauds. 

By the 4th section of the statute of frauds,* 
it is enacted that ^^ lio action shall be brought 
whereby to charge any person upon any contract 
or sale Of lands, tenements, or hereditaments, or 
any interest in or concerning them, unless theagree- 
ment upon which such action shall be brought^ or 
some memorandum or note thereof, shall be in 
writing, and signed by the party to be chaii^ed 
tlferewith, or some other person thereunto by him 
lawfully authorized.'' 

In the case of Simon v. Motivos,* Lord Mans- 
field and Mr. Justice Wilmot seemed inclined to 
think that sales by auction were not within the 
.3t^tute of frauds, because the solemnity of that 
kipd of sale precli^ded perjury as to the fact /of 
sale; but it has since been frequently held that 

• 29 Car. II. c. 3. 
^ 3 Burr. 1921 , mentioned in Bull. Ni. Pri.by the name of Simon v.Metirier. 
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sdes by auction of lands are within the 4th section 
of that statute. 

In Biagden v. Bradbear,* which was a bill filed 
for a specific performance of an agreement £Dr the 
purchase of a freehold estate belonging to the de- 
fendant; which was sold by auction, and knocked 
down to the plaintiff, who was the highest bidder, 
at the sum of 805/. The defendant by his answer 
admitted the conditions of sale, but denied that 
the auctioneer was authorized by him to sign any 
memorandum or note in writing concerning the 
estate, or any receipt for money ; and stated, thaf 
so far firom haviiig given such authority, he told 
the auctioneer, immediately before the sale, that 
1000/. was the lowest price at which he would 
suffer the estate to be sold; that the auctioneer 
took down .that sum ; and as soon as the estate was 
knocked down to the plaintiff at 805/. the de* 
fendant publicly in the sale room objected, and 
informed the plaintiff of the instructions he had 
given, and that the auctioneer must have been under 
some mistake in knocking it down at 805/., and the 
substance of the defendant's answer was proved^ 
The Master of the Rolls said, '^ In opposition to 
the specific performance, prayed by this bill, the 
statute of frauds is insisted on. The -plaintiff en- 
deavours to repel that defence by contending, in 
the alternative, either that the auctioneer's receipt 
is a sufficient agreement in writing, or that an agree- 

■ 12 Ves. Jr. 466. See also Buckmaster v. Harrop, 7 Vea. Jr. 341. 
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meat in writing is not necessaiy ; as the pravidons 
of the Statute do not aiFeet sale» by auction." And 
after expressing an opinion that in this case tfaene 
was not a sufficient agreement in writing, added, 
^'As to the doctrine that the statute of fiaadsi 
does not apply to sales by auction, there is no 
deeision; for though in Simons. Motii^os^ titm 
Judges did express their opinion, the ground^ of 
their decision was, that the tnemorandum b£ thq 
auctioneer answered the requisites of the statute^ 
The words of the statute are large enough to dom^ 
prehend every contract, by whatsoever prelimiiiaty 
means, whether verbal- communication or bidding 
at an auction, it may have been brought about ; 
and it is not clear to me, that sales by auction are 
out of the mischief, against whidi the statute meant 
to guard. From the public nature of a sale by 
auction, it does i^ot follow that what passes there 
must be matter of certainty ; so far from it, that I 
never saw .more contradictory swearing liiaxi in 
those cases where attempts were made to introduce 
evidence of what was said or done during ther 
course of the sale. Though ordinarily the terms 
and conditions are reduced to certainty, by a written 
or printed particular, yet, if it is true that the statute 
does not affect any sales by auction, the whole of 
the terms might be left to parol evidence, at the 
hazard of all the uncertainty of perjury, whidi. the 

statute intended to exclude. I should therefore 

■ ■ - ' - ■ ■ ' — .. . ■ - - - 

• Ante 54. 
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hesitate to say, the policy of the statute does * not 
extend to such sales. Still more should I hesitate 
to say, the words of the statute, according to the 
true construction, do not include sales by auction. 
In the Attorney General v. Day,* Lord Hardwicke 
takes occasion to state the grounds upon which 
sales of a particular description, viz. under a decree 
of the Court, are necessarily excepted. It seems 
Lbrd Hardwicke had no idea, that sales by auc« 
tion, generally are excepted ; for the grounds upon 
which his Lordship states the ^exemptions of judicial 
sale^9 are not applicable to other sales by auction. 
I am not warranted therefore to say, that an 
agreement in writing is not necessary in this case; 
and I have already said, there is not a sufficient 
Biff^meat in writing. Tl^ consequence is, that 
this bill must be dismissed." 

And in Stansfield v. Johnson,^ which was an 
action brought for not completing a purchase of 
GQpyfaold lands which had been put up for sale 
by auction. Eyre, C. J. said, that the case of 
Simon v. Motivos"" applied to the sales of goods 
only, which was a distinct clause of the statute, 
and that a;sale of lands was expressly within the 
statute. 

So in Walker v. Constable,"* which was an ac-^ 
tion brought to recover the deposit paid upon a 

contract for the sale of land which had been 

II 1 1 1 1 II « -. -■ I I I ■ I ■ I -...■■ .1111 »_^ 

• 1 Yes. 218. I • Ante 54. 

k 1 Esp. Nl Pri. Rep. lOK I ' 2 Esp. Ni. Fri. Rep. 659. 
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abandoned, and the plaintiff declared upon the 
special circumstances and stated the contract. It 
appeared upon the trial, that the premises had 
been sold by auction; and on the part of the 
plaintiff, it was. contended that it had been settled 
in Simon v. Motivos,* that sales by auction were 
not within the statute ; and secondly, that the con- 
tract having been abandoned, that it was corn- 
, petent for the plaintiff to shew that it had been 
to the effect stated in the declaration, and then 
abandoned, and at an end without producing the 
instrument itself. Eyre, C. J. said, *^ The plaintiff 
cannot proceed without production of the contract ; 
the foundation of the action is the contract for 
the sale of the premises, which contract, in order 
to be valid, the statute of frauds requires should 
be in writing. It is said, that this being a sale by 
auction is not within the statute; and the case of 
Simon v. Motivos is relied on, but that case does 
not apply. That was a case on the sale of chattels ; 
it arises under a distinct clause of the statute of 
frauds. This is a question on the sale of lands, 
and . is not governed by that case ; and I am of 
opinion that such contract is void if there is no 
note in writing of it produced. The plaintiff's 
counsel further rely, that being abandoned they 
may go into parol evidence of it ; but its existence 
and the terms of it must be proved before it can 
be proved to be abandoned, and upon that it is 

• Ante 54. 
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«tffieient to say, that being io writing the instru- 
ment itself must be produced, and parol evidence 
of it is inadmissible." In the next term a motion 
was made to set aside the nonsuit and enter a 
verdict for the plaintiff, but the Court of Common 
Pleas held that the nonsuit was right.* 

yAn agreement signed by one party only, it has 
been held, is sufficient to charge him within the 
statute.** 

Having seen that a sale by auction of lands is 
within the statute, it now becomes necessary to 
inquire whether the auctioneer is considered as an 
agent lawfully authorized, bojth for the vendor and 
purchaser, to sign an agreement for the sale and 
purchase of an estate. 

It was formerly held that the auctioneer could 
not be considered as the agent of the purchaser 
upon a sale by auction of e,states, and could not 
by setting down in writing the terms of the con- 
tract bind him,* but these decisions have since been 
over-ruled; and it is now settled that upon the 
sale of estates by auction, an auctioneer is the 
agent of both parties, so as to be able by his 
signature to bind them both under the statute.^ 



•' Walker v. Constable, 1 Bos. & 
PuU. 306. 

* Seton V, Slade, 7 Ves. Jr. 265. 
Egerton v. Matthews, 6 East, 307. 

* Stansfield v. Johnson, 1 £sp. 
Ni. Pri. Kep. 101. Buckmaster v. 
Harfop, 13 Ves. 456. 



' Walker v.. Constable, 2 Esp. 
Ni. Pri. Rep. 659. 1 Bos. & Pull. 
306. Buckmaster V. Harfop, 7 Ves. 
341. Blagdent^.Bradbear, 12Ves. 
466. Kemys v. Proctor, 3 Ves. & 
Beames, 57. 
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And as the first and third sections of the sta- 
tute, relating to leases, surrenders, &c. require the 
writing to be signed by the parties making it, or 
their agent authorized by writings and the words 
by writing are not inserted in the fourth section, 
it is clear that a parol authority is sufficient. But 
as the proof of a parol authority naay sometimes 
be attended with difficulty, it is more prudent that 
such authority should be in writing. 

In Emmerson v. Heelis,* which was an action 
for not carrying off from the plaintiff's land twenty- 
seven difterent lots of turnips, alleged to have been 
bought by the defendant of the plaintiff, and for 
not bringing back and laying upon the land a 
certain quantity of manure ; a verdict was found 
for the plaintiff, subject to the opinion of the Court 
upon a case in substance, as follows : — ^The plaintiff 
put up to sale by public auction, on the S5th of 
September, 1 806, a crop of turnips then growing 
upon his land in separate lots, and under certain 
conditions of sale. The defendant by his agent 
Anthony Moss, his farming servant, attended at 
the sale, and being the highest bidder for twenty- 
seven different lots, containing in the whole 108 
stiches,** or furrows, was declared to be the pur- 
chaser thereof; and the name of each purchaser, 



• 2 Taunt. 38. 

^ The turmpi wtre nused in 
the drill husbandry, a angle row 
being fiown along the snnunit of a 



two-fiirrow-ridgc^' with intervals be- 
tween the ridges for a horse hoe to 
pass and earth them np: each of 
these ridges was called a stich. 
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and amongst others of the defendant, was written 
in the third column of the sale bill by the auctioneer, 
opposite to each particular lot, for which the other 
purchasers and the defendant were respectively 
declared the highest bidders, in the order in which 
the saine were respectively knocked down. The 
defendant was not present at the auction ; neither 
did he or Moss sign any agreement in writing, 
nor did the auctioneer otherwise than as is before 
stated, by putting down the names of the different 
purchasers, amongst whom was Moss for the de- 
fendant. The following was the form of the bill 
of sale prepared by the auctioneer, and by which, 
the turnips were sold. It was divided into five 
columns : — 

" A bill of sale of turnips by stiches, the property 
of George Emmerson, at Kirkby, in the 'parish 
of Bongate, in the county of Westmoreland, that 
were sold the 25th of September, 1 806, by John 
Wright, auctioneer. Time for payment till the 
1st of January, 1807, on giving satisfactory 
security before they depart the sale, or when 
demanded. Every four stiches one cart load of 



manure. 



» 



1. 

Nnmber 
of Stiches. 

4. 


2. 

Number 
of Lots. 

1. 


3. 

Parchasers* 
Names. 

Edw. Heelis 

• 


4. 

Artides 
Sold. 

Lotl. 


5. 
Price. 



The question for the opinion of the Court was, 
whether the verdict should stand or a nonsuit be 
entered. Mansfield, C. J. after noticing two objec- 
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tions to the plaintiff's right to recover which da 
not bear upon this part of our subject, said, " The 
t^ird question is, whether it was an interest in land, 
and if so, whether a signing by the auctioneer is 
a signing by an agent for the purchaser; this de- 
pends on the fourth section of the statute, for this 
is an agreement to purchase. The words of the 
statute are, " that no action shall be brought to 
charge any person upon any contrajct or sale of 
lands, tenements, or hereditaments, or any interest 
in or concerning them^ unless the agreement, of 
some note or memorandum thereof, shall be iit 
writing, and signed by the party to be charged 
therewith or some other person thereunto by him 
lawfully authorized." Now as to this being an 
interest in land^ we. do hot see how it can be 
distinguished from. . the case of hops decided in 
this Court:* and if the auctioneer is an agent for 
the purchaser, then the statute of frauds is satisfied, 
because the memorandum in writing is sighed by 
an agent for the party to be charged/ Now this 
memorandum is more particular than most memo- 
randums of sale are; and upon it the auctioneer 
writes down the purchaser's name. By what au- 
thority does he write down the purchaser's name ? 
By the authority of the purchaser. These per- 
sons bid and announce their biddings loudly, and 
particularly enough to be heard by the auctioneer. 
For virhat purpose do they do this r That he may 



'w ' »' 



WaddingtcD and othera 9. Bristow and others, 2 Bon. & PulK 45!2. 
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wxite down their names opposite to the lots; there- 
fore he writes the name by the authority of the 
purchaser, and he is an agent for the purchaser. 
And it does seem therefore that this is a contract 
signed by an agent for the purchaser, and con- 
sequently is binding." 

And to this decision the Court of Common 
Pleas have, in another case since decided, ad- 
hered. 

The case alluded to is White v. Proctor,* which 
was an action brought to recover from the'^fend* 
ant the excise duty, which had been paid to govern- 
ment by the plaintiffs, who were solicitors for the 
vendor of an estate, and which duty was to be paid 
by the defendant, according to the conditions of 
his alleged contract for the purchase of an estate 
by auction, which had been knocked down to him 
by the auctioneer. Upon the trial of the cause at 
Guildhall, before Mansfield, C.J. the evidence was, 
that a sale of lands by auction being advertised, 
the auctioneer was prepared with a paper in the 
following form:— 

" Sale of Mr. Kemey's estates at the West-gate- 
house, at the town of Newport, on Wednesday, 

' the 26th day of September, 1810, comprised 
in six lots." 



Lots. 


Price each 

lot was put 
up St. 


Reserved price, 

ezclnslre of 
timber and cop- 
pice wood. 


Purchase 
price. 


Duty at 
7d.'nk£l. 


Purchaser's 
name. 

t 


I 


Ec. 10. 


E. 600. 









• 4 Taunt. 209. 
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The second condition of die sale was, that tfao 
highest bidder should sign a contract for the pun 
chase: thetixth was, that the tknbet and coppids 
wood ^oald be tak^i at a price to be fix^heMi 
^ sala. Anothar was^ that die pozdmsec shbnbl 
pay the aiicticm duty. At the time of the iEniib»a 
{mper was exhibited to 3ie biceps, M whieb Sf&Ofi 
Iras stated as the price of the timber and eeppicei 
In Ae first lot The defendant wa& present/ bi^ 
did not bid. Stokes, an attorney, who waa^ll^ 
agent of the defendant, bid severd tisies : the 4^ 
fiindant and, Stok^ consalted together^ ^ d»y de^ 
dired the bidding might be suspended, and ^^$A 
out of the room, and again cdnsolted tdgetfaiM& 
Aftet their return, the lot was knocked rdbw^' |i 
IStokes, as ^e hi^est bidd^, for* dy^ primi^ 
^SbOl.y and die auctioneer immedkt^ ewkcr^^iii 
ihe fomrth colmnn of the above mentipBiad(piqMl^ 
^^'8600/." as the purchase price; mih^v^Mi 
'* 253/. 15^." as the amount xf£ the resclae 4ftll^t 
and in the sixth, ^' Mr. Stokes," as the timni^M 
the : purcbasen After the side was horsier,^ jSlbkes 
bdng requested to sign a contract for tli&|Hn:sl^66i^ 
^Heged that he had bid the sum of %6&Qii ^a^ia 
^a- mtsunderstandtng, conceiving that th^t mm vfof 
intended to be inclusive of the pri<se of (iietipijbi^ 
mnd coppice wood, whereas it wa$the^:a(lQge4:t§ 
be exclnsiire of it; and the ddeticiant/objectied^dH^ 
£tokeft had c^ceedcMl his authority^ if th$ siiai, ^jufva 
excliisive <rf the AVood, and expresilly-^^irfs^bad ^ifg| 
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mat to sigB any conlract« Th^^ being therefore 
BO Other 6i|;natuie l^ the party to be charged, timn 
the witing.of Stokes's mote by the auctioneer in 
dtte dxtk cokimn ; it . was contended by the de- 
fendto^ that 4iisb was not soffieiont to take the case 
oi;^ ^^ Statute of frauds. Bnt Mansfield, C.J. 
k deUvierbig ^ ogmiou of the Conrt, said^ ''This 
h tfi astion brought to recover the aucticm do^ 
^d by the,' auctioneer. On looking at the case of 
JkuHierson v. Heeiis, it is impossible to distinguish 
this qase from that. The question there was, first, 
wheUier the &kig contracted for was an interest in 
UMHtpaad that being decided, the next question 
i»al, «heth» there was a signature oi an authorised 
«gei^ for the buyer? And it was there hdd, that 
tataing the name of the buyer in the auctioneer's 
k>d^ wias just the saaae thing as if the buyer had 
' wri|M|n his own < name% There is no distinguishing 
III* two cases ; here the auctioneer writes down the 
mms of the buyer ; and therefore that is suf- 



V 



Sf 



tlie vendor in the last mentioned case after* 
wards filed a bill against Proctor for a specific 
lieifennance of the contract The defi^dant, by 
Ms answer, admitted that Stokes was audborked to 
bid 7000^%, but denied his agency b^ond that sum ; 
an<l insisting that there was no memorandum or 
agieeDsent in writing, claimed the benefit of the 
elailite of frauds. The defendant's answer was not 
Mly sidppcMed by evidence. The Master of die 
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Rolls said, " In point of law this case is the same 
as that before the Coort of Common Pleas ; but in 
point of fact it is not the same : the rules of evi- 
dence, by which this Court must regulate its judg- 
ment, being different. In the Common PItes> the 
question was merely as to the auction duty; but as 
it is evident the Court qould get at that question 
bnly through the contract, the contract was directty 
in question. The Court of Common Pleas 'hard 
the question twice before it.* The decision there- 
fore differs in point of authority from som^ of the 
other cases, which are mere Nisi Piius determi- 
nations.'' In Coles V. Trecothick,*" the Lord Chan- 
cellor seems to think the distinction betH^en con- 
tracts for land and for goods not sound. If* the 
question were open, and I were asked ray opinion, 
whether an auctioneer be the agent of the pur- 
chaser as well as of the vendor, I should be 
disposed to say, that he was not. But after two 
consecutive judgments of a court of law, I shooid 
not give a different judgment from theirs, whate^r 
my private opinion may be." And a specific per- 
formance was decreed.** 

But the auctioneer's receipt for the deposit Mt 
containing expressly, or by reference, the terms, 
viz. the price cantiot have the effect of an Agree- 
ment binding the vendor within the statute.* 



• White V, Proctofy ubi sup. 
f^merfton v. Heelis, 2 Taunt. 38. 

^ Walker o.Constable^ 2Esp. Ni. 
PrL Rep. 659. Stansfield v, John- 
son, 1 Esp. Ni. Pii. Rep. 101. 



* 9Ves.Jr.234. 

* Kemeys v. Proctor, -3 Ves. & 
B. 57. 

* Blagden v. Bradbear, 12 Ves. 
466. 






STATUTE OF FRAUDfl. 67 

A dale before a Master, under the decree of a 
CQBft oi equity, will be ^forced, although the 
purchaser did not subscribe any agreement, for the 
jiic^ment of the Court in confirming the purchase 
takes, the case out of the statute/ 

By s. 17 of the' statute of frauds, it is enacted, 
that ^^ no contract for the sale of any goods, wares, 
and merchandizes, for the price of 10/. sterling or 
ttpwards, shall be allowed to be good, except the 
buyer shall accept part of the goods so scdd, and 
actudly receive tl^ same, or give something in 
earoest to bind the bargain or in part of paym^it, 
or that some note or memorandum in writing of 
Ae said bargain be made and signed by the 
parties to be charged by such contract, or tlieir 
AgBnts thereunto lawfully authorized/' 
: . , It was formerly thought that sales by auction 
..mrete not affected by this clause. 
; / Th», in the case of Simon v. Motivos,^ we 
[.tmre seen tiiat Lord Mansfield and Mr. Justice 
tcWilmot ^erased to think that sales by auction were 
-mat within the statute of frauds, because the so- 
lemnity of that kind of sale precluded perjury as 
ita the &ct of sale; but this opinion no longer 
pnsvails. 

.In the ca3e of Hinde v. Whit^ou^e,"" Lord 
EUenboiough, speaking of the opinions given in 



" . Attom^«G6iieral v. Day, 1 
Ves. 218. Blagden v. Bradbew, 
1^ sup. 

r 2 



^ 5 Burr. 1921. 
« 7 East. 568. 
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the case of Simon v. MotiTos^ said^ ^^Witk bU. 
deference to these opinions, I do not at^pi^steti 
feel any sufficient reason for dispensing' tpikhi the 
express reqnlBitioA of a memorandnni^iin *wribing/s 
in a statute appljdng to all sales of goods abino>' 
the value of 10/., without exception/ usibely? be^i 
cause the quantum of parol evidence in the lotedJtfe 
ah auction is likely to render the danger of Tpefjm!^* 
less ' considerable. That ailment, m a dtegMev^ 
applies to all sales in market ovei^ ; and iitwe^tna^) 
get loose from the positive words of th6istaitttt^f'it> 
will become a question only of the qtiantxitfi and 
degree of danger of perjury in each' fmf^43uhLr 
instance ; which opens a door to an indefiiiitebess 
of constructibn, founded on all the varying ntcam^* 
stances of the time, and fmqueney ^ p^rsoio^ 
attending the place of sale, and the Uke; wbidh> 
would be destructive of all certainty of praotio^' 
and render the rule of the statute perhaps more mis- 
chievous than beneficial to the trading irorid/ wi«b 
are to be governed by it." His Lordship cautit)usly< 
refrained from giving a decisive opini(Hi upon .die' 
question, the case not requiring it. . '^i 

But in a late case,* it was decided that sales ^of 
goods by auction, as well as sales of lands; aife 
within the statute. And it has been^ freqttentl^- 
decided, that an auctioneer is the agent of botfe 
vendor and purchaser; and that his writing down 
the price and the purchaser's name on the particu^^ 
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* Farebrotber v. Simmons, 5 Bar. & AM. 333. 
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lacs and Conditions of sale will, be sufficirat to biad 
bodi partsfts/ 

' ' Tbtrefove^ where goods were sold by auction to 
l^B agent, the. auctioneer wrote the initials of the 
i^sntls ntoie^ together with the prices, opposite the 
leiB pHlfcha^ed by him; in the printed catalogue; 
aiid -Ite ^incipal afterwards, in a letter to the 
agents . recognised the purchase. Lord Ellen- 
1)0999^ heU-y that the initials of the defendant's 
agymt, ivmtten by the auctioneer in the catalogye* 
coupied.with^ the letter recognising the sale, consti* 
ttoted fH -wfficieifct memorandum in writing to satisfy 
tife^statelf effrauds.*" 

r-'^Buti«f the particulars and conditions of sale are 
ommore than one piece of paper, and neither ex- 
tevnally: annexed nor internally referring to each 
Q&er^ the signature of the auctioneer upcm on^ of 
them wiU not be binding upon either party* 

' Thusy where sugars were sold by auction, and 
th^ avietioneer at the time of the sale having befom 
l^.:,tbe printed oatalogue of sale, containing U^e 
loltsi, nrniorksiy . ai»d number of hogsheads, and the 
gross weights of the sugars; and also a written pa- 
]^r, ^ containing the conditions of sale, the latter 
e£ which he read to the bidders, as the conditions 
QitL'wbiph the su^u« mentioned in the catalogue 
WfW to be sold, but the two papers were neither 



■ » 

> 4 



* Rycker v. Cammeyer, 1 Esp. 
Nt.^Prl.Re]^. i05. 'Farebrdther v. 

OOnilf UUP, ifwi BUJini 



^ Fhillimore and others v. Barry 
and another, 1 Camp. Ni. Pri. Re{s 
513. 
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externally annexed nor co&tahied any internal re- 
ference to each other, wrote down on the catalogue 
Ae name of the highest bidder, ^nd the sum bid 
for tfae particular lots. Lord EUenborotigh, » 
delivering the judgment of the Court, after ex- 
pressing an opinion that a sale of ^oods by auction 
was widiin the statute of frauds, said, '^ The first 
question on the letter of the statute is. Is this a 
memorandum of the bargain made by an dgeftt of 
both parties ? in respect to sales of goods, it has 
been uniformly so holden ever since the ci^e vi 
$imon V. Motivos ; and it would be dangeroas to 
break in upon a rule which affects all sales itiade 
by brokers acting between the parties buying and 
selling, and where the memi^randum in the broker's 
boo^, and the bou^ aiki sold notes tran^f^ed 
therefrom and delivered to the buyers and s^rs 
respectively, have been hdden a suflfeient oom- 
plitooe witfi the statute to render the contract of 
sale binding on each. All 4t)e great transactions of 
gale in this great city are so conducted, aild stund 
im this foundation of legality only; and it is too 
latfe, I condeive, to draw it into que^on. Sup- 
posing the auctioneer or broker for sale 'to be the 
agent of both parties, the question thefe is, has he 
made ^ memorandum 6f 4^e bargain in fhii^ case? 
and it appears to me that he has not. The minute 
made on the catalogue of sale, which is not annexed 
to the conditions of sale, nor has any internal 
reference thereto by context or the like, is a mere 
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KiemdiraQdum of the name of a person whom per- 
haps we may intend to be the purchaser, and of 
the qoantity and price of the good^, which we may 
peijiaps, on the foot of such memorandum, also 
pitend to have been sold to the person so named in 
the catalogoe. But in treating it as such memo- 
rsndttvi thiioughout^ we must intend also (contrary 
to, the fact) that the .goods were sold for ready 
money, and unattended by the circumstances spe- 
cified in the conditions of sale. . I am of opinion, 
therefore, that the mene writing on the catalogue, 
not being by any evidence incorporated with the 
,conditk)ns of sale, is not a memorandum of e 
baig^ under those conditions of sale.'"" 

And the agent, who is to bind a purchaser by 
his signaiure, must be a third person, and not the 
other contracting party on the jrecord ; and there*- 
fore where the auctioneer signs the contract, as 
agent for both parties, he cannot himself maintain 
an action upon it against the purchaser. 

Thus, in an action brought by an auctioneer 
against the defendant for not taking or clearing 
away, or paying the purchase money, being 34/..for 
a crop of turnips, the only question at the trial was, 
whether there was a sufficient contract in writing 
to satisfy the statute of frauds. It appeared that 
the xon^ract given m evidence was the book in 
which the plaintiff himself had written down the 
difierent biddmgs opposite to the Ictfs, a(nd which 



• HiBde V, Whitehonse, 7 East, 5jS8. 
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>OQk:had been duly sta^pciped. Weod,:B<. dke^^dM 
verdict for thfi phintlSy reserving to the 49f?m}at)t) 
liberty to move to enter a nonsuit; aodiipou m 
ipotiqii for. that purpose, Abbott, C.J^said^ "*S1»_» 
most favourable ^ Wfty for the plaintiff* is f|0|<||j^ 
the .question as a case of goods sold and d^eijoditt 
and then the goods being above thf^..^mp ef; IQh 
the case will fall within^ the 17th section ofi^^j 
stajtute of fruAds^ which requires 3am6>n90tf^ or 
xnemoran^dum in writing of |t^ b^tg^.to^fb^mailfM 
and signed by the parties to be chwg^d ibjfili gfii 
their agents thereunto lawfully aQthQrjb^frfv oJifoM'^i 
the question is whether the writiE|gfdow^rl^>4^i 
fendant's name by the plaintiff with the^«i!it^it$J(] 
of the defendant be in law a signing; by th^f 4<^^ 
fendant's agent In general an anctiqnei^^mQ^.ilPi^i. 
considered as the agent and witness of bQth.|)fetE()e3i.>. 
But the difficulty arises in this pase f^^^ thei .4|]Srli 
tioneer suing as one of the pon^ac^og) ps^j^^K; 
The case of Wright v. Dannah' s^m^ .to me tO) j^o 
in pointy and fortiiies the conqlusion at, ^hich Jr. 
have arrived, viz. that the 9gent contemplated; by.; 
the Le^slature^ who is to bind a, 4efei|ds^^J^| bj^ji 
sl^ture, must be some third perspn,. and. n$)ttt}if^,: 
other contracting party upon the record^" ,,4l|d;(^Qo 
rule for entering a nonsuit was made ab^ol^nt^v.v.iti // 
The i/th section of the statute of frauds: xjpef^ijt 
not require any agreement or mem9r9n(^Miif.ti^it 
writing to be entered into where ther^ isajd^ve^yiy 
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2 Camp. N. P. Rep. 203. ^ Farebrother v. Simmona, 5 B. & A. 353. 



by •thte' Vendor and an acceptance by the purchaser 
df part of the goods sold; but in order to satisfy 
tllis^-6W«ic«W the statute, Itiere must be a delivery 
dP'tiie goods' by the vendor, i«ith an intention of 
itelSCHig-^her^t of possesion in the vendee; and^ 
thbt^ ')fjMst be ftn actual acceptance by the latter,' 
^tb an lirtehtioii of taking to the' possession as 

lo Iti^dne 6aSfe 'where sugars which were in the 
l^g^#feli«h^]^«ise, under die locks of the king ^nd' 
tfe di«rtti^r,^fStiflt whence they could not be removed 
tlHotfce ^iiEttfefe were paid, were advertised for sale 
b]piau«*foh Ott^ the 20th of September, when sam- 
ptii^^d^hilf a pound weight from each hogshead 
d^ipiiftir the sugars had been weighed, and the' 
dH^i^'HldeiPtiQiih^ at the king*s beam were produced 
ter^tlifd Udders ^^sembled, who were informed that* 
thS^Aities W^re not then paid, but would be paid ^ 
otf ifetf toorrO^'by the seller, and after the biddings, 
cl6s^ the samples were' delivered to and accepted 
b^ the'^[yurthglser, according to the usual priactice^ 
at iubh* skies, as part of his purchase j to make iip 
tii^ iqtt^irtilty marked as weighed at the king's beam, 
add^the sugars being consumed by fire on the 22d 
of n^ptfember, before the duties could be paid, and 
without iJie default of the seller ; it was held that 
thfe <felft*ry^to knd acceptance of the samples by 
the' buyer^ Whidh delivery was made as part of the 
thing' pdtcfiifeed, and upon which the duties were 
to be paid, took the case oUt of t^e statute, and. 
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atK>ther,* it was held, that if goodd iM Mid t^ aut>^ 
Iton upon condition that they shall be paid for iii 
thirly days, and that if they are aot canied ^a/vaj^ 
M the end of that time, Mai^oiise rtot sfaa^ 'i>i 
paid for them, the property it^ the gobd^ vestBii^ 
sotutdy in the purchaser, and theyyem»ilil ktdus 
rfekfrom the moment of the sale. ■ > = c b -u 
In Phillips V. BistoUi,^ wMch ttas an aodott^d? 
assumpsit for goods sold, to which the^ d^ehdimi? 
had pleaded the general issue; it ai^>e£(red Hal} tfaer 
trietl that the plaintiff was an auctionete^ afid(;id^ 
July,4i892 had put up for sale, among sei^ital^icdiQr 
articles, a pair <rf ear-rings, the property crfa^jeweii' 
I^r, described in the catalogue as brilliafnttop kn^ 
drdp ear-rings ; one of the conditions pf sate i^aa/' 
tlte.t the purdbiaser should pay SO per cetit^ upoftf 
bei»g declaimed the highest bidder, and tii^ iresidue^ 
of tlie price before the goods were removtedi f^ilte? 
defend)ant waii a foreigner and did not f oUy ondetH} 
st4hd' the £tigiish language ; 'but: be wns^ M^^tte^ 
baibit bf attending the pkintifF^s sates and I'^tit^i 
ohasing goods. On the day in quesl?km he^attrnd^Bd^ 
aAd-'bought several lots, and dieeap^i4Gig^itt>i(|i0^if 
tidn were knocked down to him as the hij^es^ btd^' 
deri M the pride of 88 guineas. They m^fey^Ai^l 
ifiedkitely delivered to him, and he received/ 'tifeui^ 
withotif making any objection. After th^ <hadt 
be^h ih his hands three or four minutes; a pevioffr 

-» I Camp. Ni. Pri. R«p. 513: : *^fiarii.*Ci«8^^l»;- .*' ''^ 



urho. ii»toi|>ietod fte. him $8id to Ihe plajntiffi , that 
dter4efetufeiit had bid ^r the lot m <)\i^stioD v^ndm 
i^rJWtEd&m/ idea that the price was 48 guiiie^^ 
^^ Idiinttff said that the ki9t bidding had beeDi 
mbntinaed: /three times. The defendimt then re^ 
taifoed jtte^Qcir-xings, This plaiatiif, however^ cer 
fused to take them bacl^i bat said he woukL k^ep. 
di»eat^jtiii;defeodiant's aecoant > It appeared fiu^er, 
tfaftti'ifo^bey weie Assyrian .^rnets they would be. 
witrtbr. abont 69i only ; but if they were rabie^ 
they^H^qy .b(9 .worth the price at which they were 
liiui»k^^iM¥n. And it was doubtful upon tfae.^vi^ 
diowe.wbiitHer they were rubies or game^. Abb9t> 
€iiJ. .;wa9'i^f apimon, that there was. a si^fllipi^t, 
i^efieptODjceiipirovided that the defendant wa^ undcqf 
iia>mis]itke v^hea he bid the S8 guineas, and lefjt it 
toufhe Jury tp find whether the defendant was kw%* 
tsyitn in the price at the time wh^n he bid the -8^, 
giikiei»; and .ihe Juvy halving found that tb^iie wjk} 
i»^ nuital^ a vertKot was entered for die ptfinti^;^ 
b^tf^^he) Court of King's Bench, upon a motion SgoT' 
ai>Aew. trjali aaid, ^^ In order to satisfy the statutaj 
tl«»ei«iist be.adeliwry of the goods by the vendp^ 
witik' adjii|«|iti<» of yetting the^r^ht of poss^siot^^ 
inriibe^JifMdee ; ;and there must be an actu;^ ac;cept4 
finsei by ^the latter, with an interitipn pf taking ,ta, 
tberpoascissipn as owfien It lies upon the i^wttifl^, 
ittvtfaise casef to make out that there was 9Mch de^ 
livery and acceptance* Now here, by the printed 
conditiQns^of/sale, a deposit of 30 per ce;it was to 
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be paid opbii die party being' declaiied the in^st 
bidder, and tkie residue of the jMirchase^maiiey when 
the goods were removed ; and it ift> not to be^ pre- 
nmed that the vendor intended, contrary to diat 
condition, to part with the right of possesion until 
the deposit or price was paid. There wdis, tbere^ 
fore, veny slight evidence to shew that the plaifitiff 
intended to part with all control over tiie good^ 
when he delivered them. Then was there any ac^ 
ceptance by the defendant as owner? It appears 
that a very short interval elapsed after the lot was 
knocked down, before the defendant objected that 
he had been mistaken in the pride. Unless, there- 
fore, the retaining of them for the threes or four 
minutes that intervened, was evidence of an actual 
acteptance by him as owner, it is clear that tihetis 
waa not any acceptance afterwards. That, at all 
events, was very slight evidence of an acceptance 
by him as owner ; and it ought at least, under ail 
the circumstances, to be submitted as a question 
of £Bi;Ct to the Jury, whether there was a ddivery 
by the vendor and an actual acceptance by the 
vendee, intended by both parties to have the effect 
of transferring the right of possession from the one 
to ^e other;" and the Court made the mfe fbr a 
new trial absolute. 

Though payment of part of the purchase money 
will be sufficient to take a case out of the statute 
and render a sale valid, notwithstandJng there marf 
be BO contract in writing, yet payment of the ^uo^* 
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tiori deity . is not siuch a part peifolmance of an 
agreement as will take it out of the statute;. 

This was decided in Buckmaster r. Hartop,' in 
which it appeared, that on the S3d of July, 1800, 
certain estates were sold in four lots by distinct 
particulars, and two agents for Peter Davenport 
FimBey were declared the best bidders at several 
siims, amounting in the whole to 3119/., and they 
immediately after the sale declared that liiey pur*- 
chased for Finney ; and Finney offered to pi^ the 
deposits and the auction duty to Strethill Wright^ 
the auctioneer, who was also the vendor, but he 
declined receiving either, alleging that it was then 
late at night, and he had to go eight miles ; but lie 
told Finney that he would lay down the money, 
and would settle the same with him some other 
time, which Finney agreed to; and VTri^t accords 
in^y paid the auction duty> amounting to77/. 19^.6d. 
Fiimey soon afterwards gave the amount of the 
auction duty to his attorneys to be paid to WTighl, 
which was paid accordingly. Finney died befcMPe 
the completion of the purchase, whereupon a bill 
was filed by his heir at law against his executors, 
residuary legatees, and Wright, praying a specific 
performance of the contract, and that the purchase 
money might be paid out of the personal estate. 
The Master of the Rolls held that the payment of 
the auction duty was not a part performance .of 
the agreement sufficient to take the case out of 
the statute of frauds, and dismissed the bill. 

• 7 Ve8.Jr.341; 



so STAlir DUTIES*. 

In pleadnig the statute of fmnds, it is neqeaqitfy 
to say duat the agreasoeDt w%| qo( jed«cf^ ; j^ 



n>M-^: 



Sect. 6.— Of the Stamp Duties. ^ 

By the 48 Geo. III. c. 149»:a s|aiEij^,4#y.?F9i. 
imposed u poQ agreements ; bvif, this act if^ reg^e4: 
by the 55 Geo. III. c. 184, by which ;i|; is e)m:ip^. 
that ereiy. agreement or minute, or ||)elllop:a^4^9l, 
of 9m 8^!^eemeat made in England under ha^d pii^p 
or made in Scotland without any clanse of r^g^r^ 
tratk>n« where the matter thereof sh^l be of the 
value of 20/. or i^)wards, wheth^ the same shall 
be only evidence of a contract, or obUgatpry uppn 
the patties, from its beipg a .written instrument 
together with every schedule, receipt, or other mas- 
ter put . or indorsed thereon, or anne^ged thereto^ 
where the same shall not contain morq than 1080 
words (being the amount of fifteen common law, 
fdios or sheets of seventy-two words each) shj^l be 
^subject to a stamp duty of 1/. ; and where the st^me 
shall contain more than that number of words to 
a duty of IL 1 5s., and to a further progressive, duty 
of 1/. 5s^ for every entire quantity of 1080 words 
contained tliecein, over and above the . first 1080 
worcb* . / 

But the latter act exei^pts/rom the payment 
of the above mentioned duties every memorandum^ 
letter, or agreement made for or relating to the sale 
of any goods, wares, or merchandize. 

• Maawl V. jCooke, T. 1720. Pre. Ch. 533. 



'^^Miltfy ttiiB tOth section of this statute ft is 
di»ctttr«d,^ tliaf ftoih and after* <be passing of this; 
wAy all instraments for or upon which an^ staifip' 
or stamps shall have been used of an improper 
deaomination or rate of duty, but of equal or greater 
Mfie^W' Ae whdie; ifith or than Ae stamp or 
fftampii ' ulKdi du^t regularl}' to tov^ been -used' 
tmstedtif shdii ' rievertheless be deemed valid cmd^* 
^fi^taaT tfi tfie law; except in cases where the 
^(l^p*6f kdittiy^ used oh such ini^rumenls shall 
ha!W5,^b6en Specialty appropriated to any other ia-» 
sjti%pii^nt, by having its hakie on the face thereof/' 
" "A written ihsthinient which requires a 'Stamp/ 
carihoC be' adrtlitted in evidence, unless it be duly' 
^nipgd; and no parol evidence will be recQived^ 
pl^ltk contents. If, therefore, the instrument pip*^ 
duired'is thfe oriyl^gal proof of the transcfetiati/aiidf 
that cahhot B6 admitted for want of a pifoper stamp, 
tfee ^knsacltidn bannot be proved at alL* ' 

*•*'* iffte/foffowing cases, it will be observed, are^ 
dfMsjons upon the construction of the 48 Geo** III. 
c.' rifil; whidtf Vas repealed by the 55 Geoi III/ 
^, I!{4'r"but as the latter statute' contains sfanilar 
wprds in the 'clause imposing diiti^ %ipoft-agree*-> 
meiife to those contamed in ^ the fdntier statutey 
varying only the amount of the duties to be paici^ 
mosii cakes wiH of course also apply to the act of 
eie^5Ge6.1ll. 



» I Fhill. on Evia. 6th is^t 4S<, 
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Where a written paper was delivered by the 
auctioneer to the bidder, to whom lands were let 
by auction, containing the descriptioii of the landa^ 
the ter];n for which they were let to the bidder, and 
the rent payable, but not signed by the auctioneer 
or any of the parties, Thomscm, C. B. held that 
this was not such a minute of the agreement as 
was required to be stamped pursuant to statute 
48 Geo. III. c. 149, nor. such a 'writing as would 
$xcli|Lde parol evidence; and anew trial, which was 
afterwards moved for, was refuged, Lord EUeur 
borough, C.J. sayingj that the paper was perfectly 
collateral to the taking and was no more than if 
the auctioneer had told the defendcmt on what 
terois be was to hold, and was not like an original 
mipute.* 

But in Ramsbpttom v. Mortley,^ it was held 
(hat a written paper, signe^ by the auctioneer onlyj 
and delivered to the bidder to whom lands wer^ 
let by auqtion, containing the description of the 
Iftnds, the term for which they were let to the 
bidder and the rent payable must be stamped. 

And any writing which would be evidence of 
part of the contract only must be stamped."" 

If on a sale of land a.sin^e lot is sold for 20/< 
an agreement for the sale and purchase of it re- 
quires a stamp ; but if the saine person is declared 
the highest bidder for several lots, although all the 

" Rainsbottom and others r. Tunbridge, 2 Maule & Sel. 434. 
»» 2Mau1c&Sei. 445« 'lb. 
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lots together amount to more than 20/. no stamp is 
reqaired if the lots separately are of less value than 
SO/, a distinct contract arising upon each lot.* 

, Where the same paper contains two different 
contracts for the purchase of different lots by dif- 
ferent persons, and w action is brought upon one 
of such contracts, one stamp affixed on that part 
of the paper which contains. the contract of sale 
with the defendant, and to which the stamp officer^s 
receipt for one penalty refers, will be sufficient to 
render the agreement admissible in evidence.*" 

■■■*■■ .^lai ■■ ■ ■ ■ ■■ . 11 I ■< I I ■■ II I 1 I I ■ III m 

* Emmdrmn v.Hvelis, 2 Tannt. 38. ^ Powell v, EdoMincb, 12 Ei«tj 6. 
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CHAP. II. 

OF THE DUTY AND 9E8PON8IBIUTY OP A17CTI<$NBB& 
IN REGARD TO VENDOR, AND OV TBB MODE OF 

ENFORCING THE SAME. 

<" 

Sect. l. — Of the Auctioneer's Duty in taking car^ of , 
Ooods intrueted to him for the Purpose of Sale. 

There does not appear to be any case in which 
it has been decided to what extent an auctioneer 
is responsible for the safety and preservation of 
goods intrusted to his care for the purpose of sale; 
but there is no doubt that in this respect he stands 
upon the same fooling as a factor, and therefore ii 
may be advisable to state briefly the extent to 
which the latter is responsible.* 

A factor is not answerable against all events 
for the safety of goods which he has in charge ; 
but it is sufficient if he do all that by his industry 



* In Maltby v. Christie, 1 Esp. 

Ni. Pri. Rep. 340, Lord Kenyon 

eipresaed an opinion that an auc- 

tioneer was only bound to take such 

^care of goods intrusted to him for 



the purpose of sale as he would do 
of Ins own, but that for a loss arising 
from misfortune or unavoidable ac- 
cident he was not liable. 
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he may for their preservation/ The criterion seems 
to be that he keep them with the same care as a 
prudent man would hisr nown.** He is not liable 
in cases of robbery, fire, or any other accidental 
damage which may happen without his default.'' 
But though the immediate cause of the loss be one 
which no care could prevent, as lightning or the 
lifadf'^et if improper delay in the removal of the 
propefty had previously intervened, it is not ex- 
cused by the nature of the accident. "^ 

Though it be in general true, that the" trust re- 
posed in an agent is personal and not transferable, 
yet reasonable convenience, and attention to the 
benefit of his employer, will often Justify him 
in delegating the custody of goods to another, 
provided due care is taken to select a proper 
depositary. 

Thus to an action of account for goods delivered 
to the defendant ad merchandizandum, he pleaded 
that he carried them to Porto Bello^ and in order 
to keep them safe, he put them in the warehouse of 
the South Sea Company, 'which was broken open 
and the goods taken away. It was objected, that 
the defendant had undertaken a special and par- 
ticular trust, and that having committed the goods 
to the care of a third person, which he could not 
lawfully do, he must be answerable for the loss ; 



* Vcre«. Smith, 1 Vent. 121. 
^ Coggs t^. Bernard) 2 Lord Ray- 
mond, 917. 



« Anon. 2 Mod. 100. 

^ Caffrey v. Darby, 6 Vet. 490, 
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but the Cotirt decided in hid ft^vour, saying, tbftt a 
haxMff ad merchandizanduM h not obliged to keep 
the good& always about him ; and that if Xhe ware- 
house were hot a place of ' safety that should have 
been rt^lied.* 

Sect. 9,.^0f th$ Auetbmiers Duty in canduoiing 

. the Sale. 

An auctioneer Is bound to possess such a de- 
gree of skill as is ordinarily possessed by men of 
that profession or businessj^ and he is bound to 
use the utmost diligence and . care in the execution 
of his trust* In the absence of specific instructions 
it is his duty to pursue, the accustomed course of 
that business in which he is employed, and he is 
responsible to his employer for any damage arising 
from incom.petence, negligence, or breach of orders.' 

In one case, in which it appeared that the auc- 
tioneer at the tim^ of the sale told the vendor that 
he had taken the proper precautions to prevent the 
duty attaching in case the estate was^ not sold ; it 
was' held, that the duty having attached in conse- 
quence of the proper precautions not having been 
taken, and the auctioneer haying been compelled 
to pay it, he could not recover it over against the 
owner,"* 



• Goswell V. Dnnkley, 1 Str.681. 
Bromley v* Coxwell^ .2 Bos. & 
PuU. 438. Vaksf^ Prine. & Ag. 
2a edit. 17. 



^ Oenew v. Darereil, 3 Camp. Nu 
Pri. Rep.45L 

« Sbiells v.BUckburn, 1 ILBlick. 
158. 

' Capp. V. TophaiB, 6 East, 392. 
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t 

Bat an auctioneer is not chargeable with a 
breach of instructions if the compliance with them 
would have been a fraud upon others. 

ThtiSy in die Case of Bexwell v. Christie/ which 
has be^ mentioned before, and which was an' 
action against an auctioneer for disposing of a 
horse, belonging to the plaintiff, for a less sum than 
he was directed to sell it for, and in which it ap- 
peared, that it was declared by the conditions of 
sale, that the highest bidder should be the pur- 
chaser. The Court held, that as the instructions 
were' fraudulent, the auctioneer was not liable to an 
action for disobeying thsem. 

If an auctioneer rescinds a contract which he 
has entered into for the sale of goods, he will be 
liable to an action, at the suit of his etnployer; and 
in such action it m\\ not be necessary ftwr the 
plaintiff to prove dinejcpress Contract on the pitft of 
the auctioneer not to rescind the contract. 

Thus, in Nelson and another v. Aldridge,** it 
appeared that the plaintiffs had ^ent to the defend* 
ant twenty horses to be sold by auction, which 
were described in the advertisement of sale, which 
was drawn tip under (he diPectim of the plaintiff^j 
as fresh arid active horses in good condition, which 
had lately been in constant employ on the Esses^ 
road. The declaration contained sixteen counts; 
but the count on which the plaintiff relied, alleged 



• Cowp. 395, ante 47. ^ 2 Stark. Ni. Fri; Rep. 4^5. 
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thcitthe defendant^ beiiog dn;auctioii^riit)r.#eil30iif? 
able^bire aad reward, S$c> uiyierlook t0 pei^orm Iiifl» 
duty as such auctioii(eer in the sale^ &c. o£> tbei 
plamtifTs cietUle; and if henoldany of ti^mnotife^. 
re^ceive the eattle back, nor to rescind the e0ntm^*^ 
By the conditions of sale, evesryr purchaser wa^re*^ 
quired to pay is. in the pound when any. artiele 
was knocked down. to. bixn, in part paymenj^ and 
such article was to be taken away, within one da^jf^ 
at the purchaser's expense. One GuUen ,bec£tme 
the purchaser of one of these horses^, at the sum <rf 
57 guineas, but paid no deposit, and aftennavda 
took away the horse without paying for it ; and 
upon his subsequently making complaint to the 
defendant, that the horse did not answer the det 
sc^iption in the advertisement^ the defendant took 
him back* Best, J. was of ppmion, that th<$re was 
evidence to support this count, and said, :that it 
was the duty of the auctioneer to sell and not to 
rescind, to do, not to undo; and that the law 
would imply a contract on his part to discharge .hid 
duty; and the plaintiff had a verdict* .. > • r 

. If an atsctiooeer ha.s notice that what he: is 
about to sell is not the . property of his prinoipal, 
hut notwithstanding such noti^:^ be ^Ib. the $ai»ie, 
he is personally liable to the true owner for the 
produce of the sal^. 

Thus^ where the defendant, an auctioneer, had 
been employed by the assignees of Wigstead, a 
bankrupt, .to sell the bankrupt's interest in a house 



IN GOKDVCTINa THB 8ALB. 89 

I'i'hich'hd had occupied be&^e be became a bank* 
rtifrti nod' iq whieh.ihere were several fixtures which 
belonged to the landlord, and which yvere inven- 
toried in the original lease from the lessor to Wig- 
scead, as lessee. The defendant advertised the 
house andr ilxtures to be sold on account of the 
assignees^ but being shewn the counterpart of the 
fease and the inventory of the fixtures by the land- 
Lofd's solicitor, promised that he would not dispose 
oi tbeiBfay and accordingly sold the house without 
the 'fixtures. Hardacre, the plaintiff, became the 
porcii^ser; bvt the defendant afterwards sold the 
fixtared for 63/., which sum the plaintiff sought to 
recover, having been called upon by the original 
landlord.' It was objected on the part of the de- 
fendant,* tbaD he was only an agent employed 4)y 
tiie assi^ees to sell, and that the action should 
therefore have been brought against the assignees, 
who were principals; and in support of this ob- 
jeciion) Sadler v. Evans* was cited, in which it was 
decided^ that the title to property could not be 
tried in an action against the agent ; but Lord £1- 
lenboroagh sarid, he wi[s of opinion that the action 
was mniiitainabie * agaiuBt tte defendant, though 
whsthebad done had been dcme white acting as 
an anctiot3^eer : that the law was so in the c^se 
stated ; but here the auctioneer had made himself, 
by the masnner of conducting himself, quasi a prin- 
cipal. He had had notice not to sell. That the 



• 4 Burr. 1974. 



90 



AUCTlONieElt*0 DI/TT 



fixtures were the property of the landlord, and of 
course that they did not belong to his principals; 
notwithstanding . which he sold them and received 
the value. If a man sells prbperty of others, with 
full notice that he is doing wrong, ami that he is 
disposing of that to which he has no titlfe, he is 
liable to an action for money had 8tnd receiVi^d.* 

An auctioneer may be considered as aspwial 
agent for the purpose of sale, and his agency is de- 
termined as soon ais the sale is completed ; he* can- 
not therefore, after the sale, bind his employer by 
treating of the terms upon which a title is to be 
made,** 

Where an authority is given to sell by auction, 
at not -less than a certain sum, and the auctioneer 
sells by private contract, though widiout frau<J, and 
for a larger sum than the price fixed, a contract so 
entered into will not be enforced by a court of 
equity.* 

If an auctioneer, without the cemsent <rf his 
employer, permits his derk to sell, he will be liable 
to an action, at the suit of such einployer, fcrr any 
loss which may be thereby occaw^ioned ; but he will 
not be liable if his clerk sells with such consent/ 

Where an auttioneer employs his clerk to sell, 
such clerk cannot be compelled to account to the 
owner but to his master only.' 



■ llardacre v. Stewart, 5 Esp. 
Ni.Pii.Rep. 103. 
*» Seton V, Slade, 7 Ves. Jr. 276. 
« Daniell v. Adams, Ambl. 4^8. 



^ Coles w. Trecothick, 9 Ves. Jr. 
251. 236, 

* Cartwrig]it».Hateley, lVes.J]::. 

^2. 
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Sect. S. — Of the Duty of the Auctioneer to obtain 

Payment for Goods sold. 

It b part of an atustioneer's duty to receive 
payofent for goods which he is employed to sell; 
and if fae delivers such goods to a purchaser without 
recetviDg payment for them, he will be liable to an 
action, at the suit of his employer, for the amount 
of the- purchase mon^y, for which he may, in his 
own name, maintain an action against the pur- 
chaser, notwithstanding such goods were sold on 
the premises of the owner, and were known to be 
his property. 

. Thus, in a case where the plaintiff, who was an 
auctioneer, had been employed by one Crown to 
sell bis goods by auction, and the sale was at the 
honse of Grown, and the goods were known to 
be his property; it appeared, that the defendant 
bought goods to the amount of 71. 9s. 6d.y and 
after pcU^feing them in a cart, which^he had pre* 
pared ready at ^ door, paid the plaintiff SU.^.6di 
in cash, and put a receipt into h\% hand for five 
guineas, as for a debt due from' Crown to the de- 
fendant. While the plaintitf m^s hesitslting about 
the propriety of tiaking the receipt in payment, the 
defendant drove off the cart with the goods. The 
plaintiff being afterwards called upon by Crown, 
paid to him (wIk) refused to accept the receipt) the 
whole sum foi* wWch the goods were sold to 
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defendant, and brought an action to recover the 
five guineas, in lieu of whiqh the iceceipt wa^ 
offered. The declaration was for goods so^d and 
delivered with the usual money counts, to which 
the defendant pleaded the general isai^. .. Upon 
the trial, a verdict was found for th^ p]siin,(ifi^ 
And upon a motion for a new trial, >vhich, w^ 
reused, Lord Loughborough said, " This ^aa^p 
arises upon circumstances which do.not pftep 
happen, the defendant having practised a: t^cJ^, 
upon the. plaintiflf by driving off the good^ ijp, ayqart, 
and at the same time holding out th;^ .mo^ey»in 
sigHt, together with the paper containii)g a Tpc^^. 
for the debt due from Crown the ownerr Though 
the defendant shall not be suffered to av;ail himself 
of such conduct, yet I entertain no sort of dQubt 
on the general question, being extremely clear,, tl^iijt 
an auctioneer has a possession, coupled with ^p 
interest, in .goods which he is employed, to sell, not 
a bare custody,. like a servant or shopman^ There, 
is np difference whether the sale be on thp.p;cei]p»i^es 
of the owner, or in a public auction rooq^j £(^ qp 
the premises of the owner, an actual po$se$^ipn is i 
given to the auctioneer and his savants -|>y the 
owner, not merely an authority to sell. I Mve. 
said a possession coupled with an interest: but aii& 
auctioneer has also a special property in hii^, \ntfa 
a lien for the charges of the sale, the commission, 
and the auction duty, whidh he is bound to pay. 
In the common course of auctions, there is no de- 
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livery without actual paymeiit ; if it be otherwise, 
the auctioneer gives credit to the vendee, entirely 
at his own risk. Though he is like a factor, there- 
fore, in some instances, ^n others the case is 
stronger with him than with a factor, sincie the law 
imposes the payment of a duty on him, and the 
credit' in case of a delivery, without the recompense 
of a commission del credere. It is not a true 
position, that two persons cannot bring separate 
actions for the same cause : the carrier and the 
owner of the goods may each bring actions on 
a idrt ; the factor and owner may each have 
actions on a contract. I am therefore, upon the 
whdte, decidedly of opinion, that this action may 
well be maintained/'' 

' If the auctioneer dies after he has effected a 
sale, aird after he has received the produce of the 
sale, if siich produce is not kept separate, so that 
it (»n be distinguished from his own property, it 
will be considered as a debt, and the vendor will 
be postponed to creditors of a higher class ; but if 
the auctidneer dies before the produce of the sale 
has been received, and it is afterwards received by 
his representatives, it does not become part of the 
assets, nor is it liable to specialty debts, but the 
principal may recover the amount from the repre-* 
sentatives^ after deducting what may be owing from 
hitn to the deceased's estate.** ^ 

It sometimes happens upon sales by auction 

..---- _ J ---. ■-■■ .......... ^ . ■■ ■■■■■■I ..I 

• WiUiams v.MUUngton, 1 H.Blaok. 81. 
k Burdett v. Willett, 2 Vern. 638. Whitcomb «. Jacob, S«lk. 160. 
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version has been proved ; die kofftes were eoArasted 
to the defendant for a qualified purpose, which he 
has acfaaitted was not conformed to. Where gdoda 
are committed to one for a quaiified porpose, «dj 
deviation from it in the dispoeitioR of ftem' i» tk 
conversion; as if a man borrow a horse to ride 
and leave him at an inn, it has bsen htM-tft lie ft'^ 
ccMiveraon/'* . . i :. ^'^- 

And if an auctioneer, after he has Mbdlvitid'^ 
notice that his employer, who is a trader^ iiite %e^-^ 
come a bankrupt by lying in prison two iMtodknf^ 
after his arrest, notwithstanding such noiHc^, seHi ^^ 
his goods and pays him the produce before the two 
months are expired, he will be liable to «ai adtkm ' 

' of trover at the suit of the assignees of the betokmpt' ' 
for the ' value of the goods, or the assigneies may ^ 
bring an action of assumpsit, in which t^ iiue^ne^^^' 

• will be liaUe for such money as he received. - •'^ 
Thus in King, assignee of Langman, ^. Lefth,*''^ 
which was an action for money had and re^^v^^ 
to the use of the plaintiff, as assign^. * Ofr WiUbtldH^ 
to set aside a verdict which had be^ ^f^NUJdf^^OMf "> 
plamtiff, and to enter a nonsuit, it ^pi68tf^ fMM^^ 
the report of Gould, J. before whom the cause^ w%»*^^ 
tried, that Langman the bankrupt was arrested f oh'' 
the 19th of January at the suit of the pkfatiff, arwf * 
that he became a bankrupt by tying two months 'in^ 
prison, which expired on the 26th of March. 0tf * 

• Powell V. Sadler, Sittings after I Prine.and Af. SdjEMlit/i,,!^ ^ .t. 
Easter T. 1806. B. R. West Paley's I >» 2 Term. Rep. 141. 
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the ld4)9i)o£« February the plaiBtiff's attorney gave 
no^cQ-)^ jL Salter* to the defendant (who had bcfen 
ei0pjAye4 by Langixuin about the latter end of 
3^ffi^l^^ «$H {lis e^ts) not to sell them, because 
I^|i]|ga|«yii|t<|iadf eemiafttted an act of barikraptcy-; 
thgtha;^oamissipn* of bankrupt would shortty be 
ugmffi j$^Vns$, hkBj and that the act of bankruptcy 
would relate to the day when it was committed, 
wfaiek w:as some time past. The defendant, by a 
letter m boomer to this, dated the SSd of February, 
9mirib9/i a& he had advertised the sale and begun 
to 9^y and Ae goods would not i»'oduce the sum 
for i^bacb IsBgK^u was in prison,.he had thought it 
be^er ^OtQomplete the sale; a^d that he had sold 
th^e^bctsr without any design to defraud. On the 
Istof March the defi^dant paid Langman ISO/, 
bdvi^.&e pmdttce of the sale. The defendant's 
comisd ab^e^ed, first, to the form of the action, 
aad^^^t it should have been trover ; and, secondly, 
ibttt.^fae^e ^nd payment were good, being before 
tl|i^«ptfy9fr biiQkn]4rtey was complete. But Gould, J. 
ov«iri}kKl these 4)bjdctions, and gave the defendant 
lease^ftOAiave' to enter a nonsuit. A rule having 
bwk obtamed to shew cause why the verdict for 
the piaiotiff. should not be set aside, and a nonsuit 
esltejred) Ashurst, J. said, '^Whatever ddubt may 
hiiFe been formerly entertained upon this question, 
it 18 now clear that the assignees of the bankrupt 
have an election to bring either trover or assumpsit 
in a case like the present. The only distinction 

H 
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attempted to be taken between this and the other 
acts of bankruptcy is^ that all the other acts of 
bankruptcy are complete in themselves, whereas 
this is a complicated matter, and is inchoate till the 
party has lain in prison two months ; and therefore 
the act of bankruptcy is not complete till the ex-^ 
plration of that time. But I do not think that 
makes any difference ; for as soon as the two mondis 
are expired, it relates back to the time of the first 
arrest, and then operates as if the arrest were a 
complete act of bankruptcy in itself. Then if the 
act of bankruptcy over-readbes all intermediate acts, 
so as to vest the property in the assi^iees from the 
time of the act committed, it follows, as a necessary 
consequence, that they may either affirm or dis- 
affirm the act of any party, who, after the act of 
bankruptcy, has converted the trader's effects into 
money, either by bringing an actiop for money had 
and received to their u$e, or by bringing trover ; 
and here they have chosra the former. The statute 
of George the Second mjakes no difference; > that 
pnly provides, that no payment shall be set «side 
which is bondjide made to the bankrupt in the 
common cojLirse of trade, but this c^not be said to 
be a payment really and bon^ fide made in the 
common course of trade, because the defendant had 
express notice of the bankrupt's situation. Afid 
though, strictly speaking, at the ti)pae.6f the notice 
the act of bankruptcy was not complete; yet after 
that notice the defendant was not warranted in pay^ 



AGAINST THE AUCTIONBBR. 



99 



ing the money over to the bankrapt, and it cannot 
be called a bond Jide payment." And the rule for 
entering a nonsuit was discharged. 

But where an auctioneer^ without having re- 
received such notice, sold the goods of his employer 
and paid him the produce bonhjidej it was held that 
such payment was protected by the stat. 1 Jac. I. 
c. 15;* and that no action could be maintained 
against him by the assignees of the bankrupt. 

Thus in an action of trover brought by the 
assignees of a bankrupt against auctioneers for 
household furniture, plate, and jewellery, it appeared 
that the bankrupt, who was a silversmith and jewel- 
ler, beii^ embarrassed in his circumstances in the 
end of October 1810, sent the goods mentioned in 
the declaiation to be sold by the defendants, who 
wese auctioneers, at their auction rooms in Covent- 
garden* A part of them was sold on the 29th of 
October, and the remainder in the beginning of 
November. On the 1 st of November the bankHipt 
surrendered himself to prison in discharge of his 
bail; and having lain there two months, a com- 
mission of bankrupt was sued oiit against him on 



• Tblg statute is repealed by 
6 Geo. IV* .4ap. 16^ by. the 84th sec* 
tion of which it is enacted, " That 
ilo person, or body corporate, or 
pliblic oompany, haying in Us or 
their possession or custody any mo- 
ney, goods, wares, merchandizes or 
efi^ts belonging to any bankrupt, 



shall be endangered by reason of 
the payment or delivery thereof to 
the bankrupt or his order: pro* 
yided such person or company had 
not, at the time of such delivery or 
payment, notice that snch bankrupt 
had committed an act of bank- 
ruptcy." • 
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the 1st of January following. There was no evi- 
dence that die defendants ever knew till then that 
he was in prison, or that he was not carrying on 
his business as usuaL On the 26th of November 
they settled the balance of his account, and paid 
the sum of 111/. 8*. 6d. to his agent for his use. 
Lord EUenborough said, " The stat. 1 Jac. I. c. 15, 
contains a favourable provision for persons dealing 
with traders who have committed a secret act of 
bankruptcy, and ought to receive a liberal con- 
struction in respect to bonctjide transactions. These 
goods were put into the hands of the defendants 
before the bankrupt went to prison, and when he 
had a complete control over them. All the goods 
were sold before a commission was sued out against 
him, or he had lain two months in prison. Then 
the statute provides, that no debtor of the bankrupt 
be endangered for the payment of his debt, truly 
wAbonctJide before knowing he has become bank* 
rupt. Were the defendants debtors of Wright? 
They certainly were, as soon as they had sold his 
goods and received the produce. Did they pay 
this debt truly and bonct Jide? This is not denied. 
Did they, at the time of such payment, understand 
or know that he was become bankrupt ? No evi- 
dence has been adduced to shew that they knew 
he, had gone to prison, and they could not prove a 
negative. If they had known the fact out of which 
the bankruptcy sprung, this would have deprived 
them of the benefit of the statute ; but it was in- 
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cumbent on the plaintiffs to prove notice as in 
King V. Leith ; * and in the absence of such proof, 
the present appears to be exactly that sort of pay- 
ment which the statute was intended to protect"** 



Sect. 5. — Of the Owner's Right to recover Goods 
from the Assignees of a Bankrupt Auctioneer. 

§ 

By the statute 21 Jac. I. c. 19, s. 11, it is 
enacted, ** That if any person shall become bankrupt, 
and at such time as he shall so become bankrupt, 
shatl, by tibe consent and permission of the true 
owner and proprietary, have in his possession order 
and disposition any goods or chattels whereof he 
shall be reputed owner, and take upon himself the 
sale^ alteration, or disposition as owner, that in every 
such celse the commissioners or the greater part of 
them shall have power to sell and dispose the same 
to attd for the benefit of the creditors which shall 
seek ' relief by the said commission, as fully as any 
otiidr part of the estate of the bankrupt."*' 
( This statute, as it has been said by Lord Mans- 



JU. 



• Ante 96. 

^ Cole» and another, assignees of 
Wright, a bankrupt, v. Robins and 
others, 3 Camp. N.P. Rep. 183. 

• This net was repealed by 6 
Geo. IV. c. 16, by the 72d section 
of which it is enacted, '* That if any 
bankrupt, at tlie time he becomes 
bankrupt, shall, by the consent and 
permbsion of the true owner there- 



of, hare in his possession, order or 
disposition, any goods or. chattels, 
whereof he was reputed owner, or 
whereof he had taken upon him the 
sale, alteration, or disposition as 
owner, the commissioners shall hare 
power to sell and dispose of the 
same for the benefit of the creditors 
under tiie commtsnon." 
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field, does not extend to all possible cases where 
one man has another man's goods in his possession. 
It does not extend to the case of factors or gold- 
smiths, who have the possession of other men's 
goods merely as trustees, or under a bare authority 
to sell for the use of their principal, but the goods 
must be such as the party suffers the trader to sell 
as his own^ 

And in a later case, Lord Kenyon said, that the 
case of a factor had been so frequently decided and 
so much taken for granted for a series of years past, 
that it must now be considered to be at rest If 
goods be sent to a factor to be disposed of, who 
afterwards becomes a bankrupt, and the goods re-^ 
main distinguishable from the general mass of his 
property, the principal may recover the goods in 
specie, and is not driven to the necessity of proving 
his debt under the commission of bankrupt ; nay, 
if the goods be sold and reduced to money, provided 
that money be in separate bags and distinguishable 
from the factor's other property, the law is the 
same f and the reason given by Duller, J. for allow- 
ing these exceptions is, that as bankers and factors 
must, by the course of their trade, have the goods 
of other people in their possession, a false credit is 
-not thereby held out to the world ;"" and this reason, 



• Mace V. Cadell, Cowp. 233. . 

*» Tooke w. HoUlngworth, 5 Term 
Rep. 226. Lingfaam v. Biggs, 1 Bos. 
& Pull. 82. Bryson ». Wylic, ib. «. 



< Bryson v. Wylie, I Bos. & PuU. 
82, ». Sec also Horn v. Baker, 
9 East, 244. 
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it is apprehended, applies with equal force to the 
case of an auctioneer intrusted with the possession 
of goods for the purpose of sale, where such auc- 
tioneer becomes bankrupt before a sale is elOfected. 

If goods remain in specie unsold in the bank- 
rupt's hands at the time of the bankruptcy, which 
the assignees refuse to deliver to the owner, he may 
maintain an action of trover for them ; "" but if the 
assignees have a lien upon the goods for money 
owing from the principal to the bankrupt, they will 
be entitled to retain them until such lien is dis- 
charged.*' 
— , ... — ^ . — 

» Scott V. Surman, WUles, 404. 
i> HoUingworth p. Tooke, 2 H. Black. 502. 
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CHAP. III. 

OF THB RIOHTS OF AUCTI019BER WITH REFBRSNCB TO 
. VENDOR, AND OF THE MODE OF ENFORClNa THE 
SAME. 

Sect* l, — Of the Auctioneer's Right to purchase. 
Property which he is employed to selL 

An agent employed to sell cannot generally be- 
come the purchaser himself during the time that 
his character of agent exists. The reason and. jus- 
tice of this rule are too obvious to require explana- 
tion. For with whatever fairness he may deal 
between himself and his employer, yet he is no 
longer that which his service requires^ and his em- 
ployer supposes him to be — an agent who has the 
interest of his employer solely in view. 

But, generally speaking, an auctioneer, as soon 
as th0 sale is over, ceases to be considered as an 
ageot, and may purchase from his employe that 
property w hich he has previously been engaged to 
sell. But if such auctioneer has also been in other 
respects connected with the interests of the vendor. 
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as by having been concerned in valuing the pro* 
perty, and purchases the estate the next day by 
private contract, where the property was not sold 
at the auction in consequence of no bidding having 
been made, and no satisfactory account of the 
proceedings of the day be given by the auctioneer 
in his answer to a bill filed against him as pur- 
chaser, a court of equity will, under such circum- 
stances, set aside the contract ; for in such a case 
the Court will consider that the duties of an agent 
so circumstanced were not concluded with the mere 
business of the day. 

Thus, where a bill was filed by a vendor to set 
iEiside a contract several years after a conveyance 
had been executed and the purchase completed, it 
appeared that the plaintiff was tenant for life, of 
the premises sold under the contract sought to be 
set aside, by virtue of his marriage settlement, with-' 
out impeachment of waste; and that having become 
involved in debt, and greatly embarrassed in his 
pecuniary affairs, in May 1801, he conveyed all 
his estate, right, title, and interest in the settled 
premises, to trustees, for the purpose of sale, (sub- 
ject to a rent charge of 150/. per annum reserved 
to himself,) for the benefit of such of his creditors 
as should execute the deed. Immediately after he 
had himself executed that deed he left the country, 
and went to reside in the Isle of Man, for the mp.ni- 
fest and avowed purpose of personal protection 
from his still unsatisfied creditors. The trustees 
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thereupon employed a land surveyor for the pur- 
pose oi measuring and valuing' the plaintiff* s interest 
in the premises^ preparatory to putting them up to 
sale. The surveyor was assisted in the perform- 
ance of that duty throughout by his sohy the de- 
fendanty the purchaser ^ who had, then very recently, 
been his father's partner in the business, (himself 
also a land surveyor and auctioneer,) so that he 
had had great ^hare in making that valuation, by 
measuring and mapping the estate, &c* The result 
of that valuation (which was completed in Decem- 
ber 1801) was an estimate, stating the annual value 
to be 232/. 3s. 5d. On the 6th of February follow- 
ing the estate was put to sale by public auction, 
upon which occasion the defendant (the purchaser) 
was employed as the auctioneer. The estate not 
being then sold, in consequence of there not befng 
any bidders, the defendant on the next day p^- 
posed to the trustees to purchase the estate himself 
for 500/. They immediately acceded to the pro- 
posal, and let the defendant into possession on the 
1 5th of April, but did not require of him to pay 
the purchase money till the 5th ti March, 1 803, 
when the conveyance to him was executed, and 
they then received it, without taking or requiring 
interest. That conveyance was soon afterwards ex- 
ecuted by the plaintiff, who came from the Isle of 
•Man for that purpose, upon receiving a letter from 
one of the trustees, informing him that if he did 
not execute the deed, the annuity of 150/. would 
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be no longer paid. At the time of the sale to the 
defendant there was a quantity of valuable timber 
on the estate, said to be worth from 300/. to 700/. 
which had not been taken into consideration in 
making the above estimate of the plaintifTs interest 
The purchase was, under these circumstances, sought 
to be set aside, (amongst other grounds) on the 
ground that it was made by a person of skill in 
business^ employed confidentially on the part of the 
plaintiff to value and sell the estate for his advan- 
tage. Richards,. Ch. B. in delivering the judgment 
of the Court, said, ^^ It was said that there is no 
legal objection to an aiuctioneer, although he may 
have been employed to sell, becoming himself a 
purchaser afterwards of the very same estate ; and 
that when he has once retired from his duty he 
becomes an indifferent person, and is then capable 
of treating with the owner for the purchase on his 
own account. I do not deny that in general and 
ordinary cases he may do so; as where a person, 
in all other respects a stranger, is merely employed 
for the time as the auctioneer ; but I deny that in 
such a case as this, and under the circumstances 
disclosed to the Court by this proceeding, he could 
purchase; because in this case I consider, that 
the person who acted as auctioneer was so con- 
nected with the parties, that his agency must be 
considered to have continued after he had de- 
scended from the rostrum; for where I see so 
intimate a connection so long subsisting between 
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parties so situated as these unfortunately were, and 
find a purchase made of the employer's estate so 
immediately following an ineffectual attempt to 
sell, I am bound to say that the party purchased 
as auctioneer, or at least while his general duty 
continued. I am clearly of opinion, that an auc- 
tioneer, while his employment continues, cannot 
purchase the estate which he ih engaged to ^ell : 
and that opinion is founded on the well known and 
established rule of equity, that persons who are in 
any way invested with a trust, or an employment 
to be performed by them to the advantage of their 
cestuique trust, or principal, are prima facie virtually 
disqualified from placing themselves in a situation 
incompatible with the honest discharge of their 
duty."' 



Sect. 2. — Of the Auctioneer's Lien: 

Upon goods intrusted to an auctioneer for^the 
pui^ose of sale he has a lien for a balance which 
accrues due to him during the time the goods are 
in his possession, for the charges of the sale, the 
commission, and the auction duty ; and if he 
receives the money for such goods after they are 
sold he will be entitled to retain it for sucti' 
balance.^ ^ 



• Olkcr and wife, and their heir 
at law, V. Court and others, 8 Price, 
127. 

^ Drinkwater V.Goodwin, Cowp. 



25 1 . Hammond v, Barclay, 2 Easl, 
227. Houghton v. Matthews, 3 Boa. 
& PulL 488. 
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But if an auctioneer sells goods, and delivers 
them without demanding payment, and without 
giving notice to the purchaser of any lien or claim 
which he has on the owner, and the purchaser 
without such notice settles for the goods with the 
owner, the auctioneer having parted with his lien 
cannot maintain an action against the purchaser for 
the price of the goods.' 

And where an auctioneer sold goods, and de- 
livered them without asking for payment, , and 
without giving the purchaser any notice of a lien 
which he had upon the goods, it was held, that as 
he had parted with his lien the purchaser might, in 
an action brought against him by the auctioneer 
for the purchase money, set off a debt due to him 
from the vendor.** 



Sect. 3. — Of the Auctioneers Right of Action to 
recover Commission, Auction Duty, bic. 

The right to commission may either be the 
subject of a special agreement or rest upon the 
quantum meruit. But if the auctioneer trusty only 
to the honour of his employer, he thereby leaves it 
to the option of the latter, either to remunerate 
him or not, and cannot insist upon any compen- 
sation. Thus, where a person performed work for 
a committee, under a resolution entered into by 

• Coppin W.Walker, 7 Taunt. 237. 
^ Coppin V. Cnugr, 7 Taunt. 243. 
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them, ^ that any service to be rendered by him 
should be taken into consideration, and such remu- 
neration made as should be deemed right;" it was 
held, that an action would not lie to recover a 
recompence for such work, the resolution import- 
ing that it was to be in the breast of the committee 
whether he was to have any thing, and if any 
thing, then how much.* 

An auctioneer, where there is no agreement 
between him and the vendor as to the idlowance 
which he is to have for his trouble, is not entitled 
to more than a fair quantum meruit for his labour, 
notwithstanding any usage in the trade to charge 
more.^ 

And if an auctioneer, employed to sell an estate, 
is guilty of negligence, whereby the sale is rendered 
nugatory, he is not entitled to recover any com- 
pensation for his services from the vendor,. unless 
a specific sum was agreed upon. 

Thus, in Denew v. Daverell,'' the plaintiff, ^ho 
was an auctioneer, had been employed by the de- 
fendant to sell for him a leasehold house, in Gros- 
venor-street. The plaintiff advertised the house, 
and made ^ut a particular of the conditions of 
^ale, which was submitted to the, defendant, and 
-which he approved of; The lease of the house 
^as bought, upon this particular, by Lord Bolton, 

■ II I I ■ ■ ■ I II I ■ ■ ■ ■ III I I jPi^^i^^w I ■ a 1^^^— — ^^i^i^i^i^—^^ I 

• Taylor t;.Brewer, 1 M.& $.290. ^ Maltby v.Chriatie, 1 Gap. N.P.Rep. 340. 

. « 3 Camp. Ni. Pri. Rep. 451. 
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who immediately called upon the defendant to 
shew that Lord Grosvenor, the lessor, had a power 
to grant the lease. A bill being filed for a specific 
performance, the Chancellor held, that the vendor, 
without an express stipulation to the contrary, was 
bound to shew the title of the lessor, and the de- 
fendant was not in a situation to do so. Lord 
Bolton, accordin^y, brought an action against the 
auctioneer, and recovered back his deposit The 
amount of the damages and costs in that action were 
pcud into Court by the defendant in this case. The 
plaintiff sought to recover further, two and a half 
per cent, commission upon the sum for which the 
lease was sold to Lord Bolton. It was proved, on 
the part of the defendant, by several witnesses, 
that it had been the constant usage of auctioneers 
foit a number of years, when employed to sell lease- 
hold property, to insert a proviso in the particular, 
that the vendor should not be called upon, to shew 
the title of the lessor. Lord EUenboroi^ said, 
^' Where there is a special contract for a stipulated 
sum to be paid for the business dcme by die 
pUintifi^, it has been usual to leave the defendant 
to his cross action for any negligence he complains 
of. But. where the plaintifi* proceeds, as here, upon 
ei quantum meruit f I have no doubt that the just 
value of his services may be appreciated; aind that 
if they are found to have been wholly abortive, he 
18 entitled to recover no compensation. In the 
present case, the plaintiff appears to have been 
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guilty of gross negligence, and the defendant has 
suffered an injury instead of deriving any beMfit 
from employing bim« A practice has very^ pro?** 
perly sprung up among auctioneers iq seUidg 
leasehold property, to insert a clause intthepar*^ 
ticulars of sale, that the vendor shall not l»e oi^ed 
upon to shew the title of the lessor. The plaintiff 
was bound to take notice of that pmetioe, md itot 
insert such a clause in the particulars of sale* of- the . 
defisndant's house. Had this beendcoei fhf det 
fendant would have been secure, and Lord fidhQii< 
must have completed the purchase. By thd onhr 
sion, the defendant has the house thrown .baok vpom 
his hands with expensive litigation. It is no awv^y 
that the particulars were shewn to him, and &«l - 
he made no objection to them* I pay an ttuto-^^ 
tioneer, as I do any other professional inan^' ff« 4i^ ; . 
exercise of skill on my behalf^ which I da Qol4iy*- '. 
self possess; and I have a right to the tsuarw^^ 
such skill as is ordinarily* posses^^d by men of tlia^ • : 
profession or business. If from his ig^ofinoe ;or ^ 
carelessness he leads me into mischiel^: her caniKil* > 
ask for a recompence; aldiough, f rom a-ini^)laep4 / 
confi^nce, I i^Uowed his adviqe, wiAout jre|Q<^ 
strance or suspicion." 

Where an auctioneer sells an estate, the title to 
which being objected to, and he refuses to retiiiFfi 
the deposit, to recover which an action is Irnqght ^ 
against him, in which he afterwards pays* this (COStiSi . 
be cannot recover these costs against die principal 
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in an action for money paid to his use, but must 
dedaw ii|>ecklly. But an auctioneer, under similar 
ciresmstatioes, tiTould, in an action agamst his prin- 
cipal for iw>ney paid) be entitled to recover the 
auction duty. 

Thus, te Spurrier v. Elderton,' which was an ac- 
tion of asMiEnpsit, for money paid, with the other 
us«al iMtMjy tott^te ; it appeared, that the plaintiff 
wasikiflaUic^ncler, aiid that the action was brou^t 
to iwoMf froiai tlie defendant the sum of 75/. under 
the^foSow^g eircdmstahces. The d^endant had 
aa pfciyad - fbe plaintiff . to sell an estate. The 
plaiMtfF aceofdingly put it up to sale, and it was 
knodced down to a purchaser; but after it had. 
beatt 00 sirid, it -was objected to by the purchaser, 
on ^b» groui^ that ther^ was a defect in die title. 
The #^(mdaal insisted, that it was a good title, and 
diat#lebi^APB6ould coibf^te Us purcluuse. Upon 
whiib-mn ac!tf<^ was brought by t&e purchaser, i»^ 
leftM^ te complete his purchase, to recover back 
the^^'d^f^Mit • agtUnsI Spurri^, who was die auc- 
ttoited^i When the action was commenced against 
SpMrrier he gave notice of it to the defendant; and 
feqiAmd hiin to defend llie action, which he de* 
dined to do. Upon which the plaintiff paid back 
the^inoney 1^ had received as a deposit, without 
forffaer itontest; and also the costs of the action, 
and^^ttib$e of his own attorney, together with tlie 
excfile dh^ charged on the isale, and iirterest on it 
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from the time of the sale, and brought this action to 
recover the several sums so paid. Lord Ellen- 
borough held, that the money paid on account of 
the costs in the cause could not be recovered in 
this form of action, which was for money paid 
only; and to recover on the general count, it 
should appear clearly to be money actually and 
necessarily paid to the party's use. That there 
should have been a special count, inasmuch as the 
right to these costs by the plaintiff was not so ap- 
parent. The plaintiff might have defended the 
action of his own wrong, and without any authority 
from the defendant. If he had done so, he would 
not be entitled to call upon his principal to pay the 
x^osts, as they were incurred without his consent. 
If the [daintiff had declared specially, the de- 
fendant would then have had notice of those 
points ; and he would have had the plaintifTs 
claim on the record, and have been prepared to 
contest it; which, under the present declaration, 
he could not be prepared to do. But his Lordship 
held, that the plaintiff might recover for the money 
actually paid on the other accounts. 

If an auctioneer neglects to take the proper 
precautions to prevent the duty attaching, in case 
the estate is bought in by the owner, he will be 
liable to pay the duty himself, and cannot recover 
it from his employer. 

Thus, where an auctioneer was employed to 
sell an estate, the lowest price of which was fixed 
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by the ownisr, and written down by him on a piece 
of paper, which was put under a candlestick at the 
time of the sale, with the privity of the auctioneer, 
but not signed, by the owner, nor any notice in 
writing given to the auctioneer of the price so set 
down, nor had the auctioneer given the previous 
notice of the sale to the collector of the duty, as 
required by the acts of the 19 Geo. III. c. 56^ and 
SSGeOi. III. c« 37; but being asked at the sale, 
whether he had taken proper precautions to avoid 
the duty in case there were no sale, he said, that 
it was his mode to fix a price under the candlestick, 
arid if the bidding did not come up to that price, 
it was no siale or duty. It was* held, that the duty 
having attached, though there were no sale, for 
watit of taking the precautions requined of the 
owner by the statutes under such circumstances; 
and the auctioneer having been' sued for the duty 
on his bond to the Crown, and compellefd to pay 
it, he could not recover it over against the owner; 
and Lord EUenborough, C.J. said, "Where there 
is mutual error each must take the particular in- 
convenience on himself, which results from his own 
error. But here the defendant, who knew nothing 
of the manner of conducting a sale, trusted to the 
plaintiff, whom he supposed competent to his 
business ; and in answer to the question, whether 
the plaintiff had taken the proper precautions (evi- 
dently meaning those which the acts of parliament 
pointed out) to avoid the duty if there were no 
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sate ? the plaintiff stated what his mode was (which 
mode was adopted); and he pledged, as it were, 
his experience, that/ pursuing that Aiode, if there 
were no sale, « there would be no duty attaching. 
He was mistaken in the law ; and now he endea- 
vours to make the defendant puffer for his own 
mistake."' 

It has been hdd, that them is no implied pro^ 
mise'On the part of a sheriff to indemnify ati auc- 
tioneer who sells goods seized under a fi. fa. when 
employed to do so by the sheriff's officer, to whom 
the warrant was directed, and the plainthF's attor- 
ney in the original cause, although the sheriff 
certified to the Excise Office that he himself ha4 
seized the goods, and he in fact receivi^ * th^ 
poundage from the produce of the sale. And that 
if an action of trespass was brought by the owner 
of the goods against the auctioneer, the sheriff^ and 
others, and all the damages awarded in which 
w^e levied upon the auctioneer alone, he could 
not maintain an action against the sheriff, by whom 
he had been employed on an implied promise of 
indemnity.^ 

• Capp tr.Topham, 6 Eaal, 392. 
^ Ffuwbrodierv.Ansleyy I Camp. NLPri.Rep« 543. 
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CHAP. IV. 
OK TKB Rlaara of tendor against vbicbbb arising 

F.«^l| THB SALB BT AUCTION, AND OF THB MODS 
OF ENFORCING THB SAMB. 

Sbgt. \,^Ofth$ Vendor's Right to hold the Goods 
untU the Conditions of Sale are complied with* 

i 
* 

.The next subject of inqaiiy will be as to what 
ri^ts the vendor has against the vendee, when a 
contract for the sale of property is completed. 

After a contract is entered into for the sale of 
goodSi the vendor has such a lien upon them as 
entitles him to retain the possession of them until 
the price is paid, unless it has been agreed upon 
between the parties that a certain time shall be 
given for payment 

Thus it is saidy.'^ If I sell my horse for money 
I may keep him untfl I am paid, bat I cannot have 
an action of debt tintil he be delivered ; yet the 
property of the horse is by the bargain in the bar- 
gainor or buyer. But if he do presently tender me 
my money, and I do refuse it, he may take the 
horse, or have an action of detainment. And if 
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the horse die in my stable between the bargain and 
the delivery, I may have an action of debt for my 
money, because by the bargain Ae property was in 
the buyer."' 

And it is said by Blackstone,*" that ** If a man 
agrees with another for goods at a certain price, he 
may not carry them away before he hath paid for 
them ; for it is no sale without payment, unless the 
co&trary4)e expressly agreed ; " and again, ^' As soon 
as the bargain is struck the property of the goods 
is transferred to the vendee, and that of the price 
to the vendor; but the vendee cannot take the 
goods until he tenders the price agreed on."* 

It was formerly held, that if any part of the 
price was paid down, if it were but a penny by way 
of earnest, the property of the goods was absolutely 
bound by such part payment, and that the vendee 
might recover the goods by action ; ^ but this doc- 
trine has since been over-ruled. 

Thus in the case of Hodgson v. Loy,* the Coart 
of King's Bench was clearly of opinion, that the 
cirdimstance of the vendee having partly paid for 
goods, did not defeat the vendor's right to stop 
them in transitUj the Vendee having become a 
bankrupt. 



* Noy's Maxims, 88, recognised 
by Lonl BUenborough iq Hinde v, 
Whitehouse, 7 East, 571. 

^ 2 Black. Com. 447. 

« 2 Blick. Com* 448. 



* Noy's Max. c. 42. 2 Black. 
Com. 448. 

* 7 Term Rep. 440. See also Feite 
v.Wray, 3Ea8t» 102. 
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So that it may now be considered that a vendor 
has a right to retain goods until he receives pay- 
ment, unleiss the contrary is expressly provided 
for by the conditions of sale ; and that he has such 
right, notwithstanding the purchaser may have paid 
part of the price, such part payment not discharging 
the vendor's lien, but only diminishing it pro tanto. 

Sbct. (2. — Of the Vendor* 8 Right to stop Ctoods in 

transitu. 

When goods are consigned upon credit by a 
vendor to a purchaser, it frequently happens that 
the consignee becomes a bankrupt or insolvent be- 
fore the goods are delivered. In such case the law, 
deeming it unreasonable that the goods of one per- 
son should be applied in discharge of the debts of 
another, permits the consignor to resume the pos- 
session of his goods, at any time before the con- 
signee obtains possession of them . This right, which 
the consignor has of resuming the possession of his 
goods, if the full price has not been paid, is tech- 
nically termed the right of stopping in transitu. 
The doctrine of stopping in transitu owes its origin 
to courts of equity, but it has since been adopted 
and established by a variety of decisions in courts 
of law, and is now regarded as a right which those 
courts are always disposed to assist. 

There is no case reported in which the right of 
stoppage in transitu has been litigated between a 
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vendor. w4 vendee upon^a sale by auction ; but as 
a case of this sort, when it \doe8 arise, will be 
. goveined by the various d^isions whidi have 
already been made upon sales by private contri^t, 
it will be necessary to state briefly some of th^mMt 
important c^ those decisions ; to state thefn'all 
would ex^nd this work far bejrond thebonndt origi- 
nally designed. 

Where the. consignee of goods becdm^s - insd^ 
vent, the consignor may stop them m rwarmte before 
the consignee gains possession;* asid hemay dofhis 
whether the whole or only a part of the price 
remains unpaid. 

In the case of fiarghall v. How^ard,*^ Lord 
Mansfield said, that where the cons^ee becomes 
a bankrupt, and no part of the price kM hem paid, 
it is lawful for the consignor to seize tiie gdods 
before they come to the hands of the consignee or 
his assignee. — ^ 

But as the right of stopping in Pran^ta does 
not proceed on the ground of rescinding the feoa^ 
tract, but is an equitable lien adopted by the* Jaw 
for the purposes of substantial justice, '^Ae cireum^ 
stance of the vendee having paid in part for die 
goods, will not defeat the vraidor's r%ht of stopi^ny 
them i» transitu^; hut he has a ri^t to retakethem, 
wdeas the full price of ihe goods has been paid; 



• Marob r. Lkkbarrow, 1 H..| Rep. $3. 5TotiR^367^ W. 
Black.35r. 3H.Blwk.211.2Term I «» I H.Blirk. S««. «. 
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and the only operation of a partial payment h to 
diminish the Ken pro iarito^ 

As to the time at which the vendor s right of 
stoppage termiDi^es, it was said by Lord Alvanley,*" 
thatrif./in the course of ^ convqfance of goods 
fixMnt^hd vendor to the vendee the latter be allowed 
to exercise any act of ownership over them, 'he 
thereby reduces the goods into possession, and pots 
an end to the vendor's right to stop them; and 
althou^ it had been ^aid, that the right of stoppage 
continued until die goods arrived at their journey's 
end, yet^ tlmt if the vendee met them upon the 
road and took them into his own possession, the 
gpods wqvld then have arrived at their journey's 
end«^ with reference to the right of stoppage. 

Goods being received into the possession of an 
agent of the consignee before they arrive at the 
abode of the consignee, is sufficient to deprive the 
seller of his right to stop in transitu.^ 

Upfm the principle, that wheteVer one of two 
innoeent persona must suffer by the acts pf a third, 
he whoi has enabled such third person to occasion 
the. loss must .sustain it ; it has been held, that if a 
consignee assign bills of lading to a third person 
horn fide exiAiot a valuable consideration, the con- 
sigMT is tbraeby deprived of his right of stoppage 
in tramitu. This was decided by the Court of 



■ ■ Hodgson V. Loy, 7 Term Rep. 
440. Fdier.Wray;^Bait,95. 
k Mmiv.Bidl/2 Bol.&Pan.461. 



• Wrigrht V, Lawe8» 4 Esp. Ni. Pri . 
Rep. 82. 
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King's Bench in the case of Lickbarrow and an- 
other t;. Mason and others,* and the judgment of 
that Court was afterwards over-ruled in the Ex- 
chequer Chamber, but the case being aft^wards 
brought before the House of Lords^ the judgment • 
of the Exchequer Chamber was reversed, and a 
venire de nevo awarded. After a second trial the 
Court of King's Bench declared themselves of the 
same opinion as before ; but as it was understood 
that the case would again be taken to the House 
of Lords,^ the Court gave judgment without argu- 
ment. The case, however, does not appear to have 
been carried any further, and the judgment of the 
Court of King's Bench has ever since been con- 
sidered as law. 

The legal title, however, of the indorsee of a 
bill of lading may be impeached on the ground of 
fraud ; ^ but the mere knowledge by an indorsee of 
a bill of lading for a valuable consideration, that the 
consignor had not received money payment for 
his goods, but had taken the consignee's accept- 
ances, payable at a future day not then arrived, is 
not in the absence of fraud sufficient to invalidate 
the assignee's title to the goods."" 



* See this case reported in its 
fleveral stages in 2 Term Rep. 63. 
1 H. Black. 357. 2 H. Black. 211. 

5 flerm Rep. 367- 683 ; and see 
aliio the argument of Mr. Justice 
Buller^ in the House of Lords, in 

6 East, 20, M. 



*> Wright V. Campbell, 4 Burr. 
2046. Salomons v.Nissen, 2 Term. 
Rep. 674. 

<^ Cuming v. Brown, 9 East, 506. 
See also Waring v. Cox, 1 Camp. 
Ni. Pri. Rep. 369. 3 Camp. Ni. Pri. 
Rep. 92. 
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If the consigpiee of gpods to whom the ImU c^ 
lading is indorsed in blank assign it over as a 
^eeurtty for aooeptances given by the assignee, not 
amounting to the value of the goods, and after* 
wards, by an a^:«ement between them, they become 
ptatners in the goods, by which agreement it ap* 
pears that the consignor has not been paid for 
them; it has been held that the assignee of the 
consignee cannot maintain trover against the con- 
signor, if he stop the goods in transitu upon the 
ioflohrency of the consignee.* 

But if the purchaser of goods to be paid for 
by bill, after giving hii^ acceptance, during the time 
of credit, and while the goods are in transitu^ sdls 
them to a third person for a valuable consideration^ 
but without transferring any bill of lading to him^ 
the original vendor will be deprived of his right of 
stoppage in transitu.^ 

Sjbct. 3. — Of Vendor's Right of Action against a 

Purchaser* 

Where goods are sold by an agent, an action 
may be brought against the vendee for the price of 
them, either in the name of such agent, or in the 
name of the actual vendor/ 

But an action by a vendor to recover payment 
for goods sold by an auctioneer may be resisted by 



• Salomons v. Nissen, 2 Temi'Rep. 674. 
^ Davii V, Reynolds, 4 Camp. N.P. Rejp. 267. ' Snee v Piescott/l Atk. 248* 
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a purchaser, on the ground of an act of the auc- 
tioneer, which would have had the effect of invali- 
dating the contract if it had proceeded froi& the 
vendor himself/ 

It seems, that where an aisctioneer ; dQ^^ ^not 
disclose the name of his principal, bat deliivf^ th^ 
goods sold in his own name, the purchaser w^y set 
off a debt due from the auctioneer in an ;a)[^on 
brouj^t against him by the principal |br tl^;price 
of the goods.** .,:, . 

In the case of Rabone t;. Williams,^ Lord Mans- 
field said^ ^^ Where a factor dealing for a prino^al^ 
but concealing that principal, delivers goods in l^is 
own name, the person contracting with him has a 
right to consider lum to all intents and purposes ad 
the principal ; and though the real principal may 
appear and bring an action upon that contract 
against the purchaser of the goods, yet that pur-p 
chaser may set off any claim he may have agaipj^t 
the factor in answer to the demand of the pripn 
cipal. This (his Lordship added) had b^en kvig 
settled." The judgment delivered by his Lord- 
ship in this case has since been recogpiaed'' as Jaw 
by Lord Kenypn, and, it is apprehended^ applies 
to the case of a vendor and vendee upon a sa^et^y 
auction. 

If an auctioneer becomes bankrupt after .ho 



• Pale^'s Prin. & Ag. 2d ed. 250. 
^ George v. Qagget, 7 Texm Rep. 
359 ; and 2 Esp. Ni. Pri. Rep. 557. 



• 7 Term Rep, 360, M. 
^ Bayley r* Morley^ 7 Term Rep. 
360,11. 
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has efl^ted a sale, the vendor may maintain an 
action against t)ie parchaser for tiie purchase money,' 
if it has not been paid to the auctioneer ; or if the 
vendor gives notice to the purchaser not to pay it to 
th^ auctioneer, and the purchaser, notwithstanding 
such notice, subsequently pays it to the, auctioneer, 
he wilt be liable td pay it to the principal also.' 
- Although a seller is unquestionably liable to 
an abtion of deceit at the suit of a purchaser, if he 
fraudulently represents the quality of the thing sold 
to be Other than it is in some particulars which 
thb buyer has not equal means with himself of 
knotiring ; or if he do so, in such a manner as to 
induce the buyer to forbear making the inquiries 
which for his own security he would otherwise have 
made ; yet a buyer is not liable to an action for 
misrepresenting the seller s chance of sale, or the 
probability of his getting a better price for his com- 
modity than the price which such proposed buyer 
offers^ ' 

Though a contrary doctrine formerly prevailed,* 
it is now settled upon the principle, that the pur- 
chaser, from the time of the purchase, is in equity 
owner of the estate; that he must pay the con- 
sidei^tion money, notwithstanding the estate itself 
should be injured or completely destroyed by fire 
or otherwise, between the time of the contract and 



• Scrimsliire v. Alderton, 2 Str. 
1182. ^t'aIUl IT. Forrwter, 4 Camp. 
Ni. Pri. Rep. 60. 



k Vtrnon •.Keys, 12 East, 632, 
• Stent V. BaiUs* 2 P< Wou. 220. 
WbUc V. Nutt, 1 P. Wmi. 62. 
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the conveyance; and upon the same prindple, that 
be will be entitled to any benefit which may accrue 
to the estate during the same period/ 

But where an estate is sold before a master in 
chancery 9 and the report has only been confirmed 
nisif when an accident happens to the estate, the 
loss, in such case, will fall upon the vendor.** 

Goods sold remain at the risk of the seller, 
while toy thing is to be done to them, by him, to 
ascertain the amount of the price. 

Therefore, where 289 bales of skins (stated in 
the contract to contain five dozen in e^ch bale) 
were sold at 57s. 6d. a dozen ; and it was the duty 
of the seller to count over the- skins, to see how 
many each bale actually contained ; but before any 
enumeration took place, the whole were consumed 
by fire. An action having been brought by the 
vendor against the purchaser for the price. Lord 
EUenborotigh held, that as the enumeration of the 
skins was necessary to ascertain the price, that was 
an act for the benefit of the seller ; and that as that 
act remained to be done by him when the fire 
happened, there was not a complete transfer to 
the purchaser, and that the skins continued at the 
seller's risk; and the plain tifi^ was nonsuited .*" 

The plaintiff in the above case afterwards 



■ Paine •. Mdler, 6 Ves. Jr. 349. 
Poole V. Sbergold, 2 Bro. CO. 118. 
Revell «.Hosse7, 2 Ball & Beat. 280. 
Harford v. Purrier, 1 Madd. 532. 



*» Expte. Minor, 1 1 Vcs. Jr. 559. 
* Zagnry r. Furnell and another, 
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brought an action on the same contract in tiie 
Court of Common Pleas, and he was in this action 
also nonsuited. 

^ But when goods are sold, and nothing further 
remains to be done to them by the seller, the. pro- 
perty in such goods ^ill be changed by the sale, 
and- they will be at the risk of the purchaser. 

Therefore, where thirteen puncheons of rum were 
sold by auction, to be paid' for in thirty days, and 
if not carried away at the end . of that time, ware- 
house-rent to be paid for them; the rum faavang 
been destroyed by fire after the sale, but befgre the 
expiration of the thirty days, an action was brought 
l^y the vendor against the purchaser, for the price 
of the rum. Lord Ellenborough held, that the 
property vested absolutely in the purchasers from 
the moment of the sale, the agreement to give 
stowage room to the goods, free of expense for 
thirty days, being introduced for their benefit, and 
being part of the consideration for which the pur- 
chase money was to be paid, and that the plaintiff 
was therefore entitled to recover.* 

So in the case of Hinde v. Whitehouse,** where 
sugars, which were in the king's warehouse^ from 
whence they could not be removed till the duties 
were paid, were sold by auction* on the .30th of 
September, and at the time of the^ sale the auc- 
tioneer told the bidders that the duties were not 

> PhUlimore v, Barry, 1 Camp. Ni. Pri. Rep. 513. 

t> 7 East, 558. 
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then paid, but would be paid on the morrow by 
the seller, and a fire having consumed the sugars 
on the 22d of September, before the duties could 
be paid, and without the default of the sdkr ; it 
was held, that there was a sale to change the pro- 
per^ at the time and place of auction, though 
the goods could not be delivered till the duties 
were paid, which was known at the time; such 
being the manifest intent of the contracting parties, 
and consequently that the vendor was entitled to 
recover the price in an action against the pur- 
chaser* 

^Sbct. 4. — Of the Vendor* 8 Right to compel a specific 
Performance hy BUI in Equity • 

As the right of the vendor to compel a specific 
performance by a bill in equity has necessarily been 
treated upon at considerable length, whfle speaking 
of what is necessary to render a sale binding, in the 
first chapter, it will not be necessary in this .sectum 
to do more than to refer ^o that chapter, and to 
state briefly a few cases which have not been men- 
tioned there/ 

A purchaser will be compelled to complete a 
contract which he has entered into, notwithstand- 
iifg there are defects in the estate or thing pur- 
chased, of which he was ignorant at the time of 
the sale, if the defects were patent. 
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Thus in Oldfield v. Round/ which was a bill 
filed to compel a specific performance of an agree- 
ment entered into by the defendant to purchase a 
meadow, which was sold by public auction, and 
the performance of which agreement was resisted^ 
on the ground that the premises were described as 
a meadow consisting of fifteen acres, without any 
notice of a way round and a footpath across it. 
The Lord Chancellor said, " Certainly the meadow 
is very much the worse for a road going through it; 
but I cannot help the carelessness of the purchaser, 
who does not cfause to inquire. It is not a latent 
defect"^ 

And a specific performance of an agreement 
for the sale of an estate will be decreed against a 
purchaser, notwithstanding there may be a variance 
from the description, with compensation for the 
de^ciency in value, though a minute examination 
might have discovered the defects ; as in the state 
of a l^oase and the cultivation of lands; but no 
compensation will be allowed for a variance from 
the description, as lying within a ring fence, that 
being an object of sense. 

Thus in Dyer v. Hargrave,' which was a bill 
filed to compel^the defendant to com()Iete his con- 
tract for the purchase of a farm, which was sold by 
auction on the 23d of February, 1802. The par- 
ticular described the house as being in good repair, 



■^■^— v^" 



• 5 Vcs. Jr. 508. I L^ge v.Croker,lBaU & Beatty,506. 
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atid tbe farm, as consri^ting of 150 acres, part arable 
and part marsh laad, ia a high state of cultlvatioD ; 
all within a ring fence. The objections taken by 
the answer were, that the house was not in good 
repair; that the lands, instead of answering the 
description of a high state of cultivation, were in a 
very impoverished state, from neglecting to manure 
and drain, and Uiat the farm was not in a ring 
&nce, but was intersected by other lands. The 
Ma3ter of the Rolls during the argument said, it 
was held at law, that a warranty is not binding 
wher0 the defect is bbvious ; and put. the cases of 
a horse with a visible defect ; a house without a 
roof or windows, warranted as in perfect repair ; 
9Xid afterwards pronounced the following judgment : 
" It is impossible to refuse a performance of this 
contract. It is much too late to contend, that 
every variance from the description will enable a 
man to resist the performance. The principle is, 
that if he gets substantially that for which he bar- 
gains, he must take a compens^ation for a deficiency 
in the value. Whether the Court has not in many 
cases gone beyond the spirit of that rule, is another 
consideration. Whether the Court ought to compel 
a defendant to take compensation for that, which 
can hardly be estimated by pecuniairy value, may 
admit of doubt. In this case there can be nodbubt, 
except as to the objection that the premises are 
not in a ring fence, whether the whole is not the 
subject of pecuniary compensation. As to the re- 
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pairsFy unless k could be shewn that the defendant 
wanted possession of the house to live m at a given 
period^ it is mere mfitter of pecuniary estimstkHi. 
The same observation appli^ to the sittiation of 
the marsh land: the defendant loses nothing; biit 
money by finding that in a worse state of ctiltiva- 
tion than it was represented. That admits a cettieki . 
estimation. It is not quite so certain^ that a pre- 
cise pecuniary value could be set upon the differ- 
ence between a farm, compact, in a ring fence, and 
one scattered and dispersed with other lands. But 
in this instance the purchfeiser is clearly excluded 
from insisting upon that as an objection to com^ 
l^lete the contract He saw the ferm before he 
purcba^d. He ^as willing to purchase it by ptih 
vate contract. He had lived in the neij^boarhodd 
all his life. This variance is the object of s^se. 
He must have known whether the farm dM lie in 
a ring fence or not. It is sworn by ond iMitness; 
that it was distinctly pointed out to* him, that there 
were fields, belonging to other persons, lying inter*: 
mixed. But independent of that, he could ndt 
conceive himself purchasing any thing ih a ring 
fence ; for th^ evidence of his own witnesses shetrs, 
that there are thirty or forty acrefe of otbets inter* 
mixed, above his 130 acres; and he does not pre- 
tend that he thought the farnt larger than it turns 
out to be. He had repeated opportunities of going 
over the farm. If he acquiesces in the situation 
of what he purchased> and go€»B on with the trcfaty, 

K 2 
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he cannot afterwards rescind the contract. Whe- 
ther compensation is to be made is a difier^it 
consideration. Upon the same ground, that the 
defendant cannot get rid of the contract on account 
of the difference in the description of the farm, he 
cannot be entided to compensation ; for it was an 
object of sense. He could not be deceived. He 
could not have an imperfect knowledge ; for, if he 
bad any knowledge that any thing was mixed with 
the subject of his purchase, that puts an end to 
the description ; and if I give him compensation, 
having that knowledge, he gets a double allowance ; 
for, if he has knowledge, that what he proposes to 
purchase does not answer the description, it must 
be taken that he bids so much the less. The two 
other objections admit a different consideration, 
for they are such as a man may have an indistinct 
knowledge of ; and he may have some apprehen^- 
sion, that in those respects the premises do not 
conlpletely correspond with the description ; and 
yet the description may not be so com{:deteIy de- 
stroyed as to produce any great difference in his 
offer. As to the marsh land, it is very uncertain, 
whether by any view it was possible for him to 
judge of that. It is stated by many witnesses, that 
the season of the year was just at the breaking up 
of a frost ; and represented that no man could at 
that time say whether the land was well or ill culti- 
vated. So he may have seen some trifling defects 
in the house ; and might not intend to mak6 the 
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/ 
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objection, if they turned out to be nothing more 
than they appeared upon the surface, ^ He imight 
consider them too trivial, and not mean to claim 
C(Hnpensation for an object so insignificant* But 
afterwards, when he came to examine, according to 
this evidence, he discovered that the house was 
materially defective, very much out of repair. Ad- 
mititing that he might by minute examination make 
that discovery, he was not driven to that examin- 
' ation, the other party having taken upon him to 
make a representation: otherwise he would be 
exonerated from the consequence of that in every 
case, where by minute examination the discovery 
could be made. The purchaser is induced to mak^ 
a less accurate examination by the representation, 
which he had a right to believe. This purchaser, 
therefore, is entitled to compensation for.the defects 
of the house and the cultivation of the ma.rsh 4and, 
but not for the other subject of objections * 

A purchaser can have no relief against a vendor 
on the ground, that the vendor at the time of the 
sale asserted that the estate sold was more valuable 
than it actually was ; nor is he even entitled to relief, 
where it appears that the vendor falsely affirmed 
that a person had ofifered him a particular sum for 
&e estate, although the purchaser was thereby in- 
duct to* buy the estate, and was deceived in the 

value.' 

And courts of equity will decree performance 

• 1 Rol. Ab. 101, pi. 16. 
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against a purchaser at an ^uctioii, where the jpar- 
tiqulars of sale complained of as calculated to 
mislead were iso vague and indefinite as to make 
it the duty of the purchaser to make previous 
■ inquiry, and will not allow him any compensation.^ 
TbuB, where a church lease was described in 
the particulars of sale as being of nearly equal 
value with a freehold, and renewable every ten 
years upon payment of a small jine^ the purchaser 
M?as not allowed -any abatement in liis purchase 
fnoney, although the fine was very considerable; 
and it appeared that the steward of the estate had 
remon&trated with the vendor before the sale upon 
his false description.^ 

Arid a specific performance will be decreed 
against a purchaser, n6twithstanding thefe may be 
a very material error or misstatement in the par- 
ticulars Of conditions of sale, if the purchaser, after 
the sale, and after he becomes acquainted with 
fiuch error or misstatement, takes steps for carrying 
the contract into execution, but he wtU be allowed 
a compensation. . 

Thus where an advertisement for the sale of an 

r 

estate \x^' auction described it all as freehold, 
though a stnall part was held at will. After the 
purchase, a treaty for an exchange of that part 
, took place, pending which, at the time appointed 
for completing the purchase, the purchaser took 

*■ Trower v. Newcome, 3 Mer. 704. Stewart v. Alliston^ 1 Mer. 6. 
^ Fenton v. Brown, 14 Vet. Jr. 144. 



▲ SPECIFIC PBRPORMANCB. 185 

possession forcibly, but proceeded in thfe treaty 
afterwards till he finally refused to agree to the 
purchase. On a bill filed by the vendor, the pur- 
chase money was decreed to be paid with four per 
cent, interest from the time it ought; but an inquiry 
was directed as to what ought to have been the 
compensation at that time for the part not free- 
hold I and it was ordered, that that with the Out- 
goings should be dedQcted.*" 

And where property has been sold by auction, 
and after the sale, and before a conveyance Is 
executed, is destroyed by fire or otherwise deteri- 
orated in value, the purchaser will notwithstanding 
be decreed to perform his contract. 

In Paine v. Meller,*" which was a bill filed for 
a specific performance of an agreement entered 
into by the defendant for the purchase of certain 
houses, which was resisted on (amongst other 
grounds) the ground that the bouse$ had subse- 
quent to the sale been destroyed by fire. The 
Lord Chancellor said, " As to the mere efiect of 
the accident itself no solid objection can be founded 
upon that simply, for if the party by the contract 
has become in equity the owner of the premises they 
are his to all intents and purposes. They are ven- 
dible as his ; chargeable as his ; capable of being 
incumbered as his; they may be devised as his; 
they may be assets; and they would descend to his 
heirs.^'^ 

• Calcrafk v. Roebuck, I Ves. Jr. I * 6 Vc8. Jr. 349. 
221. I « See bIso Poole v« Shogold, 2 
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, A specific peiformance ivill not be decreed, 
even with compeosatioD, where there has bemi a 
great intentional mUrepresefUation^ although it may 
be provided by the conditions of sale, that in case 
of ^^any error or misstatement" a compensation 
shall be made/ 

Nor will a performance be decreed against -a 
purchaser, where it appears that at the time of the 
sale the vendor affirmed that the estate had been 
valued by persons of judgment at a greater sum 
th^ it actually was, if the purchaser was influeqeed 
by sttch misrepresentation.^ 

A court of equity will not generally entertain a, 
bill for a specific performance of contracts, for 
chatt^els, or which rdiate to merchandize, but leave 
it to the cpuits of law where the remedy is more 
expeditious; but where the agreement is not final, 
but to be made complete by subseqiielit acts, a 
biU to. carry it into execution, will sometinies be 
allowed/ 



Sbctt, 5. — Of the Vendot^s lUffM to recover Ooodi 
wrotigftdfy sold or dispose of by Auctioneer. 



Whjeee property is intrusti^to aA auctioneer 
for the purpose of sale, a transfer by |iim agreeable 
to that purpose, and according to the usual course 



Bro. C.C. 118. Revell v. Hussey, 
2 BftU & Bcatt. 280. Har/ord v. 
Punier, 1 Madd. 532. 



* Stewart v. AlUston, 1 Mer. 26. 
^ Buxton f.LUter, 3 Atk. 383. 
« Ibid. 
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of trade, or his express commission, will convey a 
complete title to the holder. But a delivery for a 
different purpose, or in a manner not according to 
tte usual course of trade, or made in a manner not 
authorized by his commission, will not pass any 
property in the thing delivered, which may there- 
fore be reclaimed by the owner. 

Therefore if an auctioneer, under a general 
authority to sell, disposes of property upon credit, 
where the usage of the trade is to sell for ready 
iboney only, no contract is thereby created be- ' 
tweeq the owner and the vendee, and the owner 
«ay recover the value of the property so disposed 
of in an action of trover.* 

If an auctioneer to whom goods are intrusted 
for the purpose of sale pawn them, the owner may 
recover the value of them in an action of trover 
against the pawnee.^ 

And in an action of trover, brought by the 
owner of goods against a pawnee under such cir- 
cumstances, the pawnee cannot take advantage of 
aoy right which the agent had, as between himself 
and such owner, to retain them. For as this right 
is personal it cannot be transferred to a third 
person by any tortious act; and -therefore it is not 
necessary, in Drder to maintain the action, that the 
owner should tender to the pawnee the amount 
which was due to the agent.*" 

* 12 Mod. 514. ^ Hartop v, Hoare, 3 Atkr 44. 

* M^Combie v.DaTicQ* 7 Ea8t» 5. 
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I 

But it seems that such action cannot be main* 
tained, where one who has a lien upon goods 
delivers them to a third person, as a security, 
with notice .of his lien, and appoints him to retain 
the possession as his servant, for the purpose of 
preserving such lien/ 

In an action of ,trover,' brought to recover 
goods unwarrantably pledged, it is not necessary to 
prove a demand and refusal, as the taking of 
another's property, by the delivery of one who has 
no authority to deliver it, is in itself tortious. 

Thus, in the case of M'Combie v. Davies,** 
Lord EUenborough said, ^' Certainly, a man is 
guilty of a conversion who takes any property by 
way of assignment Orom another who has no ^u^ 
thority to dispose of it ; for what is that but assist- 
ing that other in . carrying his wrongful act into 
effect." 



Sect, 6. — Of the Vendors Right, on non-fulfilment of 
Contract by Vendee, to retain the Deposit, and to 

* _ 

recover Damages from the Vendee for loss on 
Resale. 

We have seen that a clause is usually inserted 
in the conditions of sale, providing, that if the pur- 
chase money is not paid within the time limited, 
the deposit money shall be forfeited, the property 

* M'CbmbM tkOaviM, 7 EMt> 5. ^ H East, 540. 
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resold, and any loss occasioned by such resale 
made good by the purchaser.' 

If this condition were omitted, there is no 
doubt that the vendor would be entitled to retain 
the deposit if the contract was not carried into 
execution, and the default rested entirely with the 
purchaser; and that the vendor would also be 
entitled, in an action against the purchaser, to 
recover any damage which he might sustain by 
such default beyond the sum deposited. 

• Ante 39. 
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OF THE RIGHTS OF VENDER AGAINST VENDOR, ARIS* 
ING FROM THE SALE BY AUCTION, AND OF THE 
MODE OF ENFORCING THE SAME. 

I 

Sect. l. — 0/ Vendee's Right, on non-performance cjf 
Conditions of Sale hy Vendor ^ to rescind the Contract ^ 
and recover had the Deposit with Interest. 

Whkre a deposit is paid od a purchase, and the 
vendor fails to comply with the conditions of sale, 
the purchaser may either affirm the agreement by 
bringing an action for the non-performance of \% 
or he may disaffirm the agreement ^ 2m<i(^,and 
maintain an action against the vendor f<^ noioiiey 
had and received to his use.*" 

Where an agreement for the sale of defeodaat'^ 
interest in a public-house recited, that Jiie de^ti-' 
dant was possessed of an intereBt in the house, Qfi 
whiph eight years and a half were nne^§4 (Hil* 
it appeared that th^ plaintiff, on pxecutidg Jth^^: 
agreement had paid to the defendant a deposit of 

* Moses V. Macftrlao, 2 Burr. 1011. 
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<5/. to recover which, the plaintiff brought an action 
of assumpsit, for money had and received, on the 
ground that only six years of the defendant's inte- 
rest in the hous^ was unexpired. Lord Kenyon 
said, ^^I have often ruled, that where a person sells 
an interest, and it appears that the interest which 
he pretended to sell, was not a true one ; as for ex- 
ample, if it WELS for a lesser number of years than 
he had contracted to sell, the buyer may consider 
the contract as at an end, and bring an action, for 
money had and received, to recover back any sum 
of money he may have paid in part performance 
of the agreement for the sale : and though it is 
saiid here, that upon the mistake being discovered, 
in the number of years of which the defendant 
stated himself to be possessed, he offered to make 
an allowance pro tantOy that makes no difference 
in the case. It is sufficient for therplaintifi^ to 
say. That is not the interest which I agreed to pur- 
chase." • 

And where leasehold pretnises are sold by 
a^ctJon, and the lease, containing the usual cove- 
nants to repair, is produced and read to the 
bicM^s^ if any of the buildings demised and de- 
scribed in the lease )iave been pulled down before 
the sale, the purchaser is not bound to complete 
the pttt*chase, and may recover back his deposit, 
iMK>ugh the building pulled down is not described 
in the particulars of sale. 

^^^m^i^^mmmmm ■■■■■I ■! I ■ ■ ■ ■ ■! ■ 

• F«n«r V. Nightingale, 2 Esp. Ni, Pri. Rep. 659. 
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Thusin Granger t;* Worms^* which was an action 
brought to recover back a deposit paid by the plaintiff 
to the defendant on the purchase of the lease of a 
house and premises at Wapping. It appeared, that 
amongst the subjects demised was a summer-house. 
This summer-hoase existed at the time the lease 
was granted, but had been pulled down before the 
sale to the plaintifT The particulars of sale did 
not describe the summer-house ; but the lease was 
produced and read at the auction, and contained 
a covenant to deliyer up the demised premises in 
good repair at the end of the term. It was proved 
that it would cost about 9,51. to rebuilds the summer- 
house. The plaintiff had agreed to pay 80/. for 
the lease, and the rent of the premises was 20/. a 
year.. Lord EUenborough held, that the plaintiff 
had ft right to expect to find the summer-house 
described and demised by the lease ; and that as it 
no longer existed, the consideration had fiedled Oit 
which he paid the deposit, and that he had a right 
to recover it back. 

So in Jones v. Edney,* which was an action 
for money had and received to recover back the 
sum of 105/., paid as a deposit upon the purchase 
of the lease of a public-house, called the General 
Abercrombie, which in the conditions of sale was 
described as a '^ free public-house," that is to say,, 
that the tenant was nOt bound by the terms of the 
lease to take his beer from any particurar brewer. 
The lease in fact contained a proviso, that the lessee 
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and his assignees should take all their beer from 
the brewery of £liiott and Co., or pay a very high 
advanced rent. At the sale the auctioneer read 
over the whole of the lease in the hearing of the 
bidders. When he canie to the clause about taking 
the beer, he was asked,, how the house could be 
called "a free public-house ? " He answered, " That 
clause has been done away with. There has been 
a trial upon it before Lord Ellenborough, who has 
decided it to be bad. I warrant it as a free public- 
house, and sell it as such." The plaintiff was the 
highest bidder, and paid 100 guineas deposit; but 
finding that the clause might still be enforced, he 
refused to complete the purchase, and insisted on 
being paid back the deposit. Upon the trial. Lord 
Ellenborough said, " In the conditions of sale thii 
is stated to be " a free public-house." Had, the 
auctioneer afterwards verbally contradicted this, I 
^ould have paid very little attention to what he 
' said ^rom his pulpit. Men cannot tell what con- 
tracts they enter into, if the written conditions of 
sale are to be controlled hy the babble of the auc- 
tion room. But here the auctioneer at the time of 
the sale declared, that he warranted and sold this 
as a free public-house. Under these circumstances 
a bidder was not bound to attend to the clauses of 
the lease, or to consider their legal operation." 

Where a person becomes the purchaser at an 
att<!tion of several lots, it will be considered as an 
entire contract; that is, that the several lots are 
purchased with the view of making them a oint 
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ooncem; and if ^ vendor fails in making saf^lldt 
to any one of the lots, the purchaser may i«l«ise Id 
take the others ; and by an action of iPidebiiatU^ 
Uisutnp^it for money had and received, reoore^ ibi 
wliole sum paid as a deposit. ' v : 

• Thus in Chambers v. Griffiths and otb&r^;^ 
v^hich was an action of assumpsit for money had 
and received, brought to recover back a depOtiit 
aoad^ by th^ plaintiff on a sale by ^udldn^ ^df 
several houses of the defendants. And the 'tMUt 
kk eridence . was, that the houses in questioii'iMUll 
with several others, been put up by public MdlSMI 
mrdistinct lots ; the plaintii^ bad bid for tfaiM' 4f 
^se loti^, which had been knocked dowtf td IbiiBdi^ 
acnd lie had paid the deposit for them reqcfodd'tij^ 
the. conditions of sale. One of the eoiftdkfoiM^ wtts^ 
that the pmrckBiBer was to have a good tide-tilaAi^ 
to him^ within a month after the sale.' Withtellii 
iDonth, the defendants sent an abatract oftheltMi^ 
bttt it was to one of thehouses only. The '^j^biiltfif 
insisted upon havmg^ a title made to ltimMfb««thd 
other, two housei^ or of xesoindiBf the agreeln^i 
for the wfaole< purchase; The ' deifikidimM 3#mi 
willing to su^r the plaktiff to iLbaud(»^^Ua>filfrr 
chase of the two houses to u^iob tbey^liati Mt<%eif( 
an absjtmct, but insisted on hdnlidg^ hlii»iitQ('))iii 
agreement for the house to trMch theyihad'^ewii 
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V. BlackweUy 3 Anstr. 657. But a 
difll^ent doctrine seems to prevail 
in coarti of equity. PooJe v Sher- 



S^rewe ». Htiqsop, 6 Vp. JJiJ^fif ft. 
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a good title. The plaiotiff refused these tmas^ 
Mid brought Us actioQ to recover back the whole 
of the deposit money. The defeodaitts had paid 
MoX}aart the amount of tlie deposits paid to them 
for the two houses. The' question theieficNre waa» 
'vi^i^her the plaiintiff had a right to consider the 
contract as at sui end, and to recover his deposit 
for the house to which* the defendants had made a 
tkle, they having failed in making any title to Am 
others^ Lord Kenyon, C. J. said, " When a party 
purehttsea several lots of this description, at an 
aiiQtiOQ, k must be taken as an entire aaotract; 
ijiat'is^ that the several lots are' purchased- wiliiB 
vi^ of making them a joim; conbern. The srikr^ 
tbeiefore, shall not, ih case of any dtfedt of .fais 
titl^ tO'Ose part, be. allowed to abandon that part 
A his pleasure, and to hold the pwdba^el*. 'to ids 
btrglliti f<6r' the residue'. . From such a ^doctrine 
Utitleih Jb^tice might result, as the part'to «Khkii 
IbaTSieUier could not make a title niight be so c«ri 
$itfni|ttiiicied that, vnithout it^ the odier partS/Wouhl 
be^<^) Ultle, or p^haps of no vsdue ; or it m^ht 
Imve itdd. tbe^pow^ of the seller^ or any other 
pimoii>vl;io might' come to the^possessioB: of such 
pact,, to deprive. the purchaser of every itiegree of 
9iaJcMjFmeiAiorbeKie&ial use.of l^at part w^faichhe 
bad- pdTcKased : " and his Lordship added, ^t a 
case, under circunastances precisely similar to Uus, 
had « been decided > before him, when he was Mailter 
of the Roll?^ thi4t/on that case coming before him, 
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he had fouiid that Ids pradeces^or ^ere> Sir Thomas 
Sewell, had ruled contrary to the dootrtne he was 
tfien delivering, but that he ^t the Rdls had 6veiw 
ruled Sir Thomas SewelFs determiQation, willi the 
^neral approbation of the bar. That in the present 
cade, therefore, as the defendants had MM in 
making any title to the two lots in question, th^ 
plaintiff had by law a right to rescind the agrees 
ment as to the whole, and of course to recorer hit 
deposit. 

In an action, for money had and received, Id 
recover back a deposit on a sale, on the groutvd of 
a defect in the title, the party bringing the aictieift 
must fnrove tl^ title bad ; and it will not be suf^ 
fident to shew that the title has been dideiMd 
instifficient by conveyancers, who have been ett** 
ployed to advise upon it. 

Thus in Camfield t;. Gilbert,'' which wias an 
action brou^t to recover the deposit which had 
been paid by the plaintiff to the defendant, on thd 
purchase of an estate contracted to be sold by^the? 
defendant to the plaintiff, it appisared^that ofitiOBd 
of diffinrent conveyancers had been takeb ;Onr the 
tide, before the completing of die purchase^ who 
were of opinion, that the titlef was defective, find 
ou^t not to be taken by the plaintiff: and Lird 
EUenborough was asked by the plaintiff's <»ttn8d, 
u hethar it would not be sufficient for hitti to rely^ 
on the fact of such conveyancers advising the j^arty 

• 4EBp.Ni.Pri.Rep. 221. 



Q9lrti»^ciM)(fptete the puf chase? or wheflierit was 
weesetiy for htm, oa the part of the plaiiitifF, to go 
into the title to shew that it was defeettve, in order 
y^ eotitle h»n to recover the deposit as paid on a 
had md defective titles Lord Ellenborou^ smd^ 
dkB plaintiCe ri^ to recover the money depositsd^ 
dc4)^sMkd on the defisct of the title ol the defeadanfc 
to t)|0 premises whieb he had contracted to edl, 
wd Motess it was aimd title he had no claim to Km 
eovier; and that it would therefore be necessary 
6ir him to shew that the title w^s bad. 

If; tben^ is a- latent defect in an article o&red 
iM'9f^> whieh it is impossible for a purchase tq 
4iscov^i however careful ha n^ay be, he may set 
ittde 4he contract and recover his deposit^ if at thd 
time i>i idbe saie the vendor was consoiotts of tiie 
def<^ct, and used any artifice to conceal it, althoa^^ 
4m pvf^perty was doHmth allfauUs. 

Jt ym» once held at Nisi PritiB> by Lord 
Ktpyofi^ m % case wheie a ship bad beeo sold 
viifh (Ul'fmUUi thata vendor was bound to diseloae 
aU lat^at d^<^cte» of which he had any knowledge 
to the buy^; and his Lordship said, that the terms 
to whifih the pur^ater acceded, .of taking the ship, 
iMtb #tt £Milts and without warranty, must be 
i«i4erstPod to relate only to those faults which the 
pmipbaaer eould have discoi/med or which the 
vendor I'^as unacquainted with.* 
• But this doctrine ha3 in a kter case been over^ 

• Mellisii V. Motteux, Peake's N. P. C. 115. 

L2 
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ruled by Lord EUenborough, who held, that the' 
vcinddr was not liable, unless he icied some artifice 
to eoDceal the defeets. i • 

In the case alluded to, which was an action' 
brought by the purchaser of a ship against \hd 
vendor, for a breach of warranty, it' appeared thaty 
in the particulars of sale, the ship was described ia$ 
being in excellent condition, but was sold witb iii 
faults. The counsel for the plaintiff <^red to 
prove, that at the time of the sale the ship h^d 
several defects in her, which were knowa to thfil 
defendant, and which he did not disclose to the 
plaintiff, which he contended that the d^^opdaiih 
was bound to do, although the shif> ..wat'to'ibo 
taken with all faults ; and he relied upon the ^oloe 
just mentioned of Mellish v. Motteux. Ldrdi^Uw^ 
borough said, '^ I cannot subscribe to the doctrine 
of that case, although I feel the greatest fes{ieet for 
the authority of the Judge by whom it was decided. 
Where an article is sold with allfitultSj I think it ii 
quite immaterial how many belcmged to it within 
the knowledge of the seller, unless he used some 
artifice to disguise them, and to prevent their hejug 
discovered by the purchaser. The very object of 
introducing such a stipulation, is: to put the pur^ 
chaser on his guatd/and to \kmiyi tipatt-JbiiaK thb 
burthen of examining all faults, both seie^iret :iiKt 
apparent. I may be possessed of a horse I ktiow to 
have many faults, and I wish to get rid of bimrfor 
whatever sum he will fetch. I desife my sertrarit 
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to dispose of him ; and instead of giving a warranty of 
soundness, to sell him with all faults. Having thus 
laboriously freed myself from responsibility, am I to 
be liable, if it be afterwards discovered that the 
horse was unsound ? Why did not the purchaser 
^scamme him in the market, when exposed to sale? 
By acceding to buy the horse with all faults, he 
takes upon himself the risk of latent or secret 
feults, and calculates accordingly the price which 
he gives. It would be most inconvenient and un* 
j%tU, if mefn could not, by using the strongest terms 
w&ich language affords, obviate disputes concerning 
the qfoality of the goods which they sell. In a 
contract such as this, I think there is no fraud, 
Qfifess the seller by positive means renders it 
i«i|K)ssible for the purchaser to detect latent 
fioilts:"' 

1 And this decision of Lord Ellenborough's has 
sinee been recognised by the Court of Common 
PleaB, when Heath, J. said, ^^ The meaning of sell- 
ing ^^^^ with all faults' is> that the purchaser shall 
make tise of hi^ eyes and understanding to discover 
ti^hat' faults there are : I admit the vendor is not to 
tnake use of' any fraud Or practice to conceal 
faults ;''andihisJ Lordship added, ^*With respect to 
thb doctrine, 1 adhere to that of Lord Ellenborough, 
lniBagli^K>le'«7; Walters, without any difficulty." ** 

^l. f.il./. •... I . .->.-.. . . . i. : 



^.Fn.CUp*.lf4. Sec^fo.Schudd-} 779 
ikt v. Heath, ib. 506. 



^ Pickedng v. t)ciwntm; 4 Taunt. 
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And in Schneider and another v. HtoA,* which 
ivas ail action brought to recover back the deposit 
paid upon the purchase of a ship, called the Juno, 
on the ground of misrepresentation and fiiaud on 
the part of the vendor. The circumstances of thd 
case were as follow : The sale took place at Lioyd^s 
Coffee-hbuife, oh the 23d July, 1813, where a par- 
ticular was exhibited by the defendi3int, describing 
the ship in the following Vbrms : '^ British built at 
Monkwearmouthy in 1810, for private use; 149 
tons per regist^ ; is a clever, burthcnscMne, tisefiil 
vessel for general purposes ; unusually well found in 
{Stores, among which are a new cable and hftwsefr 
never wetted, and a large proportion of ^itirely 
new sails : the hull is aUo nearly as good as wken 
launched; requiring a most trifling outfit; now 
lying off No. 3 warehouse, London Docks ; htiU, 
masts, yards, standing and running rigging, ut^^TA 
all faults as they now lie.'' After this description , 
of the ship followed an inventory of the anchot^ 
cables, sails, and ship's stores, provisions, and boats, 
and at the end of this inventory was the foUowmg 
declaration : ^^ The vessel and her stok^ to be 
taken with aU fauUs^ as they now lie, widiout any 
allowance for weight, length, quality, or any defect 
whatever." The vessel was purchased by the 
plaintiff fbr 1580/. and he immediately paki the 
deposit of 397/. 2^ . and having taken possession of 
her, he sent her to a shipwright's to foe examined. 
Here it was found that her bottom Avas worm-eaten, 

* 3 Camp. Ni. Pri. Rep. 506. 
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that h^r keel was broken, that she was quite un* 
seawwthy, and that she by no means corresponded 
witb the description in the particular. The plaintiff 
theceqpon refused to complete the purchase, and 
(Remanded back his deposit. Upon the trial, it ap- 
peared that the sdiip belonged to a club of under- 
writers, to whom she had been abandoned, and on 
whose account she was sold : that the state of her 
bottom and her keel must have been known to the 
i^ents employed to conduct the sale ; and that the 
captain,, when the ship was advertised for sale, took 
her from the ways on which she lay, and where 
.the state of her bottom and her keel might easily 
^v# been discovered, and kept her constantly 
aflofit, so that these defects were completely con- 
yO^led by the water. The person who had framed 
tbj& particular stated, that he had inserted the de- 
scription of the vessel without having examined 
bfiv^ It was contended for the defendant, that the 
actioii could not be maintained, as the ship and 
her stores, according to the particular, were to be 
taken with all faults; but Mansfield, C. J. said, 
" The words are very large to exclude the buyer from 
calliog upon the seller for any defect in the thing 
sold ; but if the seller was guilty of any positive 
fraud m the sale, these words will not protect him. 
Thev^ might be such fraud either in a false repre- 
sentation, or in using means to conceal some 
defect I think the particular is evidence here by 
way of jepresentation ; that states the hull to be 
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' nearly ^s good as when launched, and that ^e 
vessel required a naost trifling outfit Now, is tjbij^ 
true or fake? If false, it is a fraud which vitiates^ 
the contract. What was the fact ? The huU ;was 
worm-eaten, the keel was broken, and the ship 
could not be rendered seaworthy without a ippst 
expensive outfit. The agent tells us, he framed this 
particular without knowing any thing of the matter*. 
But it signifies nothing, whether a man represei^t^; 
a thing to be different from what he knows it ,tQ. 
be, or whether he makes a representatipp y^^^, 
he does not know at the time to be true or faii^, 
if; in point of fact, it turns out to be false-. , )5ut 
besides this, it appears here that means were ^|(f^n, 
fraudulently to conceal the defects in the ..slfip's 
bottom. These must have been known to tlie, cap- 
tain, who is to be considered the agent of .the 
owners ; and he, evidently to prevent their being 
discovered by persons disposed to bid for her, x^r 
moved her from the waysj^ where she lay dry^ apd. 
kept her afloat in the dock till the sale waa over. 
Therefore, consistently with the decided cases upon. . 
this subject, I am of opinion, that the ^plaintiff, is : 
entitled to recover back his deposit." And the 
Jury gave their verdict accordingly. ' 

But the ground and basis of an action in a 
case of this nature, for the recovery of a deposit,, 
where the contract is in fieri, or of damages, wheirc 
the contract is actually executed is the scienter;, 
and therefore, if the vendor was not aware of the 
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defect, he will not be answerable for it. Nor will 
trifling defects form a sufficient foundation fo;r such 
Enaction.* 

In an action for money had and received^ at 
tbe suit of k purchaser against a vendor, to recover 
Back the deposit, the conditions of sale not being 
complied with, the defendant may, by a Judge's 
order, obtain a particular of the grounds on which 
thef pteintifF seeks to recover back the deposit; to 
whitb the plaintiff will be . confined at the trial. 
But if ho such particular is obtained, the plaintiff 
mkjr entitle himself to a verdict, by proving an in- 
fraction" of the conditions of sale never, before 
meiitibnerf to the defendant. 

» Thus in an action for money had and reqeived, 
to 'recover a deposit of 4.0/., paid by the plaintiff 
to the' defendant upon the purchase of certain 
leasehold premises at Clerkenwell; the plaintiff 
contended, that the conditions of sale had not been 
cottiplied with on the part of the vendors, as they 
ctyuld' not make a good title to a part of the pro- 
mis^, and in several other respects. It appeared, 
that the first objection was the only one before 
potnted out, and on which the plaintiff had refused 
to complete the purchase. On the part of the 
defendaijj it was urged, that this was the only ob- 
jection on which the plaintiff could now insist. 
The defendant had never heard of any other, and 
could not possibly come prepared to meet others 



* Sugden's Law of Ven. & Fur. 6th •d. 280. Bowles v, Atkinson, ib. 



tk<m Malted for tiie first time. If these had beea 
before pointed out, peiiwps some of them mi§^t 
hare been considered valid, whereupon the -deposit 
i»ould have been returned. But to suffisr a pur-* 
chaser at an auction to break off the bargaia en 
one pretext, and then at the trial to bring forwuDd 
fresh grounds for his breach of contract^ wmld 
only be to entrap those who wished to deal honestly, 
and to encourage fraud and Ittigatioik But Sir 
James Mansfield, C. J. said, the defendaat m^ 
have had a particular of the pounds on whioki tbte 
plaintiff sou^t to recover back die deposit: »£[i9 
certainly, on being applied to in acaseJikei tbtfb 
would have made an order for such a paiti^lar, 
and woukl have confined the plaintiff to tiie grounds 
stated in it at tiie trial. But as things actually 
stood, he ^conceived the plaintiff would entitle him>- 
sdf to a return of the deposit, on proving any of 
t&e cc^itions of sale to have been broken on the 
part of the defendants, unless they could shew a 
waiver oii his parti The plaintiff was at lil)erty to 
shew that the a>ntract was rescinded, in which 
case the deposit became money had and received 
to his use.* 

So in Collett v. Thompson,** which was an ac- 
tion of assumpsit for non^performanoeof a^contmct 
f&t the sale of a house, the plaintiff having in his 
first count alleged that the defendant, who was to 

• 3quire v. Tod and others, 1 Camp. Ni. Pri. Re^. 2^3. 
•» 3 Bos. & Pun. 246. 
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tMke a good title, had delivered an abstmet^ which 
vm ^ inEK^cient, def6dive> and objectionable;'' 
theCiluit i»f Commte Fleas oUiged the plai&lifP 
to 'give a particiilanr of all objections to the abstract 
Mf uMch he meant to rely, fHrising from mattinrs ol 
iact) but said he was not bound to state in his p«>> 
licokir any objections in point of law. 

' A court of eqaity will not gmnt an iiguiK^OQ 
W stay proceedings^ in aai adJon brought by a purr 
iitm&r to recover the amount of hii^ deposit, where 
^ ^Ci4ption in the printed partteitlar oC ^aie id 
<^Ucula^ gi*ossly to deceive a. vendee as to tibe 
mil di^re and value of the estate sold.* 

T'P^eve a purchaser is entitled to maintain an 
action against a vendor for the recovery of a deposit, 
he may in such action recover interest on it from 
ti^ time it was pfud without an express agreement; 
Ixut Iflten^t cannot be recovered in an action fw 
money had and received/ but the plaintiff must 
declare specially. • 

In De Bernales v. Wood,* which was an action 
on ati agreement for the sale of ao estate to recover 
baek the deposit; the plaintiff declared specicdly, 
and allege^, by way of special damage, that, by 
reason of a good title not being made, he had lost 
and been deprived of the use and benefit of the 
ttlode^r he had deposited accokling to the conditions 



• S:ewiirtv.Al]Utop, lMer.26. I 223, and the cases there cited. 
^ See iCalton v. Bragg» 13 Easti I > 3 Camp. Ni. Pl-i. R«p. 258. 
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of sale. Lord EUenborough said, *' We have lately 
held, that interest is not recoverable on money lettt, 
without some evidence of a contract for that pur- 
pose : but I think the plaintiff here ought . to be^ 
allowed interest as special damage,, from the ^f^y 
when the purchase ought to have been completed. 
He avers in lus declaration, that by th^ defendatnt's 
breads of contract he has since lost the use of his^ 
money ; and he has proved that averment. There 
smmSi to be no reason, therefore, why this ldSa(^ 
should not be compensated to him by the altow^' ' 
aaoe of interest on his deposit." 

And where a purchaser recovers the deposit' fti ' 
an action against the auctioneer, he may afterifi^rds 
in an action against the vendor recover interest bri 
such deposit, under an averment of special damage. 

Thus, where the purchaser at an auction of & 
rev^sionary interest in Bank stock, upon failute of ^ 
the vendor to deduce a title, had recovered back 
the deposit in an action against the auctioneer, it 
was held, that he might nevertheless recover irititest' 
on the deposit in an action against the vendor 'fbt 
not completing his contract, under an avermeiit of 
special damage in the plaintiiF's losing, by reason 
of the non-performance, the interest and benefit of 
his money,* 

If a vendor cannot make a good title, and the 
purchaser's money has been lying ready withwt 

— ^^'^^— ^l< III ■>< ■■■ I I ■ t I ■■ ■ > ■ > ■ ^ i l ■ ^» ■*■■■ —■ ■■ -I. I ■■ ■ ■ I I mh .»>■- ,■--■»■■- »■»■■■ ■ ■- ■■ 

• Farquhar v.Farley, 7 Taunt. 5i)3. 
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i^tor^st being made by it, die Vendor must pay 
int(9z^st to the puorchaser.* 



.- ; 



SkcT; 2.— Of <Ae Vendee*s Right tamainfain an Action 
far Non-compliance with the Conditions of Sale. 

If the vendor fails to comply with the con- 
ditions of sale, the vendee may maintain an aiciion 
agaiqsf: him for such non-compliance, or he may 
r^sqpd.tbe contract, and recover back his deposit, 
or^/l^ will be seen hereafter in the case of a pur* 
chase of real property, file ^ bill in equity against 
hiJuntfiH' ai specific performance.'* 

. .^y.bringing an action for the non-performance 
o^jL^e.^gteement the vendor affirms such agreement/ 
. A purchaser is not entitled to any coropeo'^ 
sf^tipn^fpr the fancied goodness of his bargain which 
he q^ay suppose he has lost, where the vendor is 
without fraud unable to make out a good title; and 
tbierefore if he a0irm the agreement by bringing an 
actiQb fof the non-performance of it, he will obtain 
npfpipal damages only for the loss of his bargain."^ 
tif ,the purchase money has been ready and 
no interest has been made of it, the purchaser may 
recover interest upon it.*" And where he declares 
on the original contract, and lays the expenses in- 



• Flureau v. ThorahiU, 2 Black. 
107S« ' 

^ Lewis V. Lord Lecbmerc, 10 
Mod. 503. 



^ Flureaa «. Thornliilly 2 Black. 
1078. 3 Bos. & Pbll. 167. 

« Flureau v, Thomkill, ubi -sop. 
Richards v. Barton, 1 Esp. Ni. Pri. 



« 2 Burr. 1011. | Rep. 268. 
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cunred io investig^tiqg th^ tide as special damages, 
he will be entitled to recover them/ But interest 
cannot be recovered nnder a count for money had 
and received/ Nor can the expenses incurred in 
investigating the title, Sec. be recovered under a 
count for money paid/ 

In an action brought by a purchaser for non- 
performance of a contract, he will be compelled to 
deliver to the defendant a particular of every nlatter 
of fact which he intends to rely upon at the trial, 
as having been a cause of his not being able to 
complete the purchase ; but he will not be bound 
to state in such particular, any of the objections ip 
point of law arising upon the abstract delivered/ 
But, as we have seen before,* where there has been 
no particular delivered, a plaintiff will be entitled 
to a verdict, by proving an infraction of the c6n- 
ditions of sale never before mentioned to the de- 
fendant. 

As the authority given to an auctioneer to sell 
is personal and cannot be delegated, a purchase!^ 
can have no remedy against the owner of property, 
under a contract entered into by the auctioneer's 
cler}^ without the authority of such owner/ 



«■ * * 



«. Richards u. Barton, I Btp. Ni. 
Pri. Rep. 268. Flnreau «.TIionihiIl, 
ubi sap^ 

PuU. 479. Walker «. Cooftalile^ 
1 Boa. & PuU. 306. 



,« Canifieia #.(»bert, 4 Baf. m* 
Pri* Rep. 321. 

^ Collett V. Thompson, 3 Bos. & 
PttlK 24«. 

• Ante 153. 

' Coles V. 1!reco(|uck, 9 Ves. Jr. 
251.236. 
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SsoT. 3. — Of the Vendee* 8 Right t^ compel a ipee^ 
Performance by BiU in Equity . 

< * 

We have seen, that where a vendor fail? tp 
comply with the conditions of sale, the purchaser 
may either bring an action against the vendor and 
recover damages for the non-performance, or be 
may maintain an action against him for the re- 
covery of his deposit ; and we now come to the 
vendee'^s right to compel a specific performance by 
bill in equity. 

The leading ca^e upon this subject, is Coles tK 
Trecothick,* which was a bill filed to compel a 
spedfic performance of an agreement for the sale 
of . an estate by the defendant to the plaintiff. It 
appeared, that the defendant had proposed to 
convey all his estates to C. and S. in trust,. to 
sell for the payment of his debts : that no convey- 
ances were executed ; that it was resolved to dis- 
pose of the estate in lots, and , that it was divided 
into 22 lots by the defendant, his solicitor, and the 
aactibneer, who fixed the prices, but that the 
trustees did not interfere: that at the sale the 
principal lot was bought in for 19,350/. : and that 
after the sale, a meeting was had to consider of the 
lots unsold, at which the defendant's solicitor de- 
clared, that the defendant bad de^red bimi tx> offer 
the principal lot to C, the trustee, or to his father, 
the plaintiff. C. being a trustee, declined the pur- 

' - ■ I r .11. ■ m 

» 9 Ves. Jr. 234. 
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€hase ; but he afterwards informed thpe auct^ieei 

and thsi flefeadant's solicitor^ thjpit bis fkihei wo^ 

become the purchaser at. 20,000/.; wheiieupop aq 

agreement was written on one of the j^artipi)]^;^, 

and signed for the plaintiff by his solicitoi',.an^ I^ 

the auctioneer's clerk (who had an authority fro^aj 

the defendant to sell) thus: " Witness E* P., fot 

Mr, S., agent for the seller." The plaintiff'^ 

solicitor paid down a deposit of /2000/. ; hut sopH 

after the defendant applied to C, requesting ,thf|^ 

his father (the plaintiff) would relinquish, t^^ g^^;? 

chase, as another person had offered 25,000/*^ f^iij 

the plaintitf refused. The defendant, by his answfj^ 

i|i9isted that C. was not authorized by his ffithe|';t9 

ofler 20,000/., and he relied on the^ statute ,qjF 

fraoids : he also insisted that S. and P^ wefe ;|iq^ 

authorized to sell, and that the paynient p£ t^ 

2000/. could not be considered a part p^r^.n^^^G^, 

P, deposed that he signed or witnessed t^Q^PBOr 

contract for S,, as agent for the,seller ia ^e 9gm| 

cpurse.of business in bis absence. Q, d^ogj^^h^ 

he was authorized by his fethejr to jo;^e^ ^j^^OQ^ 

The Lord Chancellor declared his jfvU Qj^i^pif t{a|ji^ 

P. as the clerk of S. was in this P^7^^r,^glpl|( 

lawfully authorized, within the . noea^ing q{ )^ 

statute of frauds, to sign the contract; but^faif 

Lordship did not agree that auction^ers'.cljGX^ iff 

general had that authority. His Lord$hip. th^ 

proceeded testate two questions i;Q,t;bis.9W;.>6wJ# 

\yh<rther there was any such agreement IW: tb? 
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CMort'cOotd carry into execution? 8e6(m4Iy> tf 
there was, whethef the circumstanced which had 
fed ^ parties to contract were such, not as to call 
itpon liife Court to say, the contract did not bind 
AetD, bift that the Court would re&se the plaintiff 
tihc telief beyond the law of a specific performance, 
Idiving hhn to make what he could . of his action 
fcft ifatmages at law ? His Lordship said, ^Jt this 
tase as a contract was proved beyond all possibility 
of doubt; it was an agreement made under the 
fitAti interposition of the defendant, without any in- 
ik^^kmnce of the trustees; except their sanction, 
and therefore not to be impeached. As to a pub- 
tiiase by a trustee from the cestuique -trusty his 
ILoi^hi]^ agreed, that a cestuique trust might deal 
MStk \Ai trdstee, so that the trustee mi^t become 
jQie {Purchaser of hlis est^ite, but that it was a transr 
actSoA of much delicacy, and which the Court 
would' Watch so diligently that it was very hazar- 
idoti!!* Considering' this case then, with refetr 
fence- to the delicacy of a purchase by a creditor, 
(for the plaintiflr was a creditor of the defendant) 
I^^Lbtdsliip said, it was dearly proved thAt the 
lKfib(iilit mefetttt to sell this lot for 20,000/., and 
^t !^5,d00/. wks hot ofiered him till after he had 
^setf ' witll the plaintiff's son. That inadequacy 
•W price Was outof the "question thete '; that in fact, 
&adequacy; unless amounting in itself to conclusive 
flnd^ decisive evidence of fraud, was not a sufficient 
ground forr refusing a specific performance:! That 

M 
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iM;ci(fental subsequent advantage was nothing, for 
it had been held, that a contract to sell an estate for 
k life annuity, if signed, must be executed, thou^ 
the vendor dies before the end of the first half 
year. And a specific performance of the agreement 
.was decreed* 

Specific performance of a contract by a com- 
petent party, and in its nature and circumstances 
unol^ectionaUe, is as much a matter of course as 
damages at law/ 

Mere difference in value though consideraUe is 
not of itself a sufficient ground for refusing a sper 
cific performance.^ 

A bill for a specific performance of a contract 
must charge that it was signed by the party, or his 
agent duly authorized ; and that authority must 
be eith^ proved or admitted before a decree can 
bemade.^ 

SfiCT. 4. — Of the Vendee^ $ Right of Set-off in Action 
Irotiffht againsi him by Vendor. 

It seems, that if an auctioneer at the time of 
the sale does not disclose the name of his principal, 
but sells goods as his own, a purchaser will under 
such circumstances be entitled, in an action brou^ 
Against him by the principal for the price of sudb 



« HbII w.Warrcn, 9 Ve«. Jr. 608. 
White «« Damon, 7 Yes. Jr. 30. 
^ Per Lord Eldon, in Emery v. 



Wasc, 8 Ves. 517. 

< per Lord Eldon, in Howard r. 
BrniUiwaite, 1 Veg. & B.208. 
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goods, to set off a debt due to him firom the auc- 
tioneer;' but as this right is founded upqii th? 
principle, that where the buyer has been induced 
to enter into a contract, under an impression that 
his contract is with one person, he cannot .after-r 
wards be defrauded of the rights which he hsM} 
against that person by the introduction of a thirds 
to whom he was a stranger ; it can only exist in 
those cases where the purchaser deals with the 
auctioneer as a principal. 

Sect. 5. — Of the Vendee^s Right of Action after the 
Sale has been completed for Deceit and Breach of 
Warranty. 

It, after the purchase money has been paid and 
the sale completed, it appears that there was any 
defect in the article sold, of which the seller was 
aware but fraudulently concealed, and which the 
buyer had not the means of discovering by the 
exercise of ordinary diligence, the purchaser may 
maintain an action upon the case for a deceit in 
the sde. 

Thus, in an action upon the case for a deceit 
in the sale of some pimento, it appeared, that in 
sales by auction of drugs, it is usual, if they are 
sea damaged, to express it in the broker's cata- 
logue ; and that pimento, although not damaged, 

• George v.Clagett and another, i 557. Scrimshire v.AIderton, 2St|r. 
7 T.R. 359. 2 E»p. Ni. Pri. Rep. I 1182. 
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yet if it has been repacked, or is contained in bags 
that have been discoloured by sea water, produces 
II less price in the market than pimentb of the same 
quality which has not been repacked nor the bags 
^discoloured, either of those circumstances bringing 
it mto discredit; and it also appeared, that the 
defendants had purchased the pimento a short; time 
befpre at a sale, at which it was described as sea 
damaged, repacked it, and advertised it formate iri 
catalogues, which did not notice that it^wias'^ea 
damaged or repacked, but referred it to be vieweq, 
with little facility however of viewing it; and tft^ey 
'exhibited fair and impartial samples of the quaiity, 
^d sold it by auction. It was held, that this was 
^eq^uiyqlent to a sale of the goods as and for' goods 
iliat were not sea damaged or repacked, anq itmit 
^an acition lay for the deceit.* ' !^ 

. And it h^ been held,^ that an iaction win iSe 
against a vendor for .asserting that the estate w^ 
let at a higher rent than, was actually reserved, as 
the actual amount of the ren| reserved, is^'knowh 
only to the vendor and his tenant; ancf if they are 
in confederacy, and the tenant refuses to inform 
£he purchaser, "he can liave no means of obtain- 
ing accurate information i And the purdiaser.imay 
even maintain an action against the vendttf, 
although he did not rely upon the vendors state- 



ii ■ I ' lii 



• Joiie8 v. jBowdeOa 4 JwjoL i 1118; and see the aame. case re- 



247. 
^ hytney ». Selby, 2 Lord Raym. 



ported in 1 Salk. 211, nom. Risney 

..... -.1 i. ^.. 

V. Selby. 
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mei|t of the amount of rent paid, but made further 



inquiry/* 



But the putting down the name of an artist in 
a qitalogue as the painter of any picture, is not 
such a warranty as will subject the seller to an 
action, if it turns out that it was not the work of 
the artis^ to whom it was attributed. 

Th^s^ where an action was bi^pught to recover 
damages on, the sale of two pictures, one of which 
was desgribed in the catalogue as a sea piece by 
^laude Lpraine, the other ^ fair by Teniers, which 
the. defendeuit had sold to the plaintiff as originals, 
when in facf they were copies. Lord Kenyon.said, 
7 it i&.ioipo^siblQ to make this the case of a war- 
ranty ; the pictures were the works of artists some 
cegtciiries j^ack,^ and there being no way of tracing 
the picture itself, it could only be matter of opinion 
whe^er the picture in question was the work of 
the artist whose name it bore, or not What then 
does the. catalogue import? ^hat in the opinion of 
.the Salter the picture is the work of the artist who^ 
name Ije.hfts affixed to it. The action in its present 



«^ ■»•* 






■»■«» •* 



* A purcuaser may mamtain an 
'adft>ii'?ag£6ift a'thicA'Verton^'aot 
I^Ufwtod m the prp^^ecty, for a 
fiilae affirmation made by him with 
intent to defraud' tli« pureKaMr; and 
for the purpose of maintaining this 
notion, it is not necesaaty to shew 
either that the defendant was bene- 
fited by the deceit; Or that lie col- 



luded with the person who was; bfit 
it will be sufficient to proye thu 
the represeotallon was ^udulem^ 
made. And a material suppression* 
of the truth will m, such case be con^ 
^dertd BuMcksnt eridenoe of fraud; 
Pasley v. Freenutny 3 Term.' Rdp., 
51« Hayvraft u. Cseasy, 2Ea8t|t 9^^ 
Tapp. V. Lee, 3 BoB..&Pnlt.367«. 
Eyre vw Dunsford, 1 East^Sld^ ' 
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shape must go on the ground of some fraikl m the 
sale. Biit if the seller only represents what he 
himiself believes, he can be guilty of no fraud. The 
catalogue of the pictures in question kaives the 
determination to the judgment of the buyer, who is 
to exercise that judgment in the purchase."* 

We have seen, that where goods sold are de- 
livered, but in a state different from that in which 
they appeared or were represented to be at the 
time of the sale, the purchaser may recover 
damages against the seller in an action on the 
case ; but it seems quite clear, that where the goods 
are not delivered at all and the purchase money has 
been paid, the purchaser may either declare spe- 
ciitlly on the contract, and obtain damages for the 
non- delivery, or he may recover the money which 
he has paid in an action for money had and re- 
ceived. 

Thus where tuirpentioe in casks was sold by auc- 
tion at so ttiuch per cwt. and the casks were to be taken 
at a certain marked quantity, except the two Itet, out 
of which the seller was to fill up the rest before they 
were delivered to the purchasers, on which account the 
two last casks were sold at uncertain <)iiantities, 
and a deposit was to be paid by the buyers at the 
time of the sale, and the remainder within. 30 days, 
on the goods being delivered, and the buyers had 
the option of keeping the goods in the warehouse 
at the charge of thp sellers for those 30 days, after 
which they were to pay the rent; and the buyers 

• Jendwine v. Slade^ 2 Esp. Ni. P(i. Rep. 572. 
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havii^ employed the warehouseman of the seller 
as their a^nt, he filled ap some of the casks out 
of the two lasty but left the bungs out in order to 
enable the custom-house officer to g^ge, but be« 
fore he could fill up the rest, a fire consumed the 
whole in the warehouse withiji the 30 days. It was 
held, that the property passed to the buyers in all 
the casks which were filled up, because nothing 
forther remained to be done to them by the seller; 
for it was the business of the buyers to get them 
gauged, without which they could not have been 
removed; and the act of the warehouseman in 
leaving them unbunged after filling them up» which 
was for the purpose of the gauging, must be taken 
to have been done by him as agent for the buyers, 
whose concern the gauging was. But that the 
property, in the casks not filled up, pemained in the 
sellers, at whose risk they continued, and that the 
purchaser was therefore entitled to recover the 
money which he had paid for the casks, which at 
the time of the fire remained at the risk of the 
seller/ 



• Rogg 9, Minctt, 11 Ejist, 210. See Hanson v. Meyer, 6 East» 6U. 
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QF\XHB. BfiSPHCTIYB RiaHTS AND 09UGAT1014M OY 
w ^lUCTidNBlSR AND FVgCH^iSBII, TQW^BDS '<li^aiD 
; .OTHER, AND OF THE RBMBD1BS TO B)fFQiV?P]9'JlJli 

i ..f^^^«; ' ;. • ' , • • * . ^••;; .,;Mf: .» b 

i-. -,...« : . . ' : •• I i .,..:; ^i.oo;^ 

., v> , r.ffi^^v^r Payment for Opod9 9qi4> -: ! ;i )T I' 

A^ . auctioneer Jias sucfa an interest imgoodBidcHi 
Um^ted to himrfor the puipoie of sale; as^^iKb 
enables him to maintain an action, fai Us oiHiifiiame^ 
against a. purchaser^ for > goods sold and delfiiieraii; 
ai^d .he may maintain* such actioD^ though thegoodB^ 
are sold on thei^emisea of the omiec^ juu^iitr id^ 
known whose property they are** ' • ' 

Bat if an auctioneer: sells goods and dielivevs' 
them withOittt demanding pay rbent, and 'without 
giving notice :to th^ purohai^er of: aHy lien or claini >. 
which he has upon tihem, and the buyer witfap^lr 
such notice settles with the owner^ the auctiana^i! 
cannot maintain aa action against the purch^seir for 
the price*** ^ . - . 

> WUliams v, Millington, 1 H. Black. 81. 
* Coppin v.W«lker» 7 Tuunt. 237. 
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And although the auctioneer represents ' the 
goods to be the property of A. arid the purchaser 
settles with A. as the owner^ yet if the goods were 
in fact the property of B. the cCuctioneer cannot 
maintain an action against the purchaser, for the 
price for which they wj&re sold* 

Thus in Coppin v. Walker/ which was an 
aptioiv hnwt^t. by an auctioneer who had been 
eiDpk>yed>to- sell by auction the goods of Appleton, 
iil> AppteMm'^ house, and he {printed and published 
a catalogue, entitling the. goods as Appleton's 
goods, and he entered them all at the Excise-office 
wltbout distjjBiclitHi'as die goods of Appleton. The^ 
defendant #to the holder of a bill of exchange for 
31/. 11^. accepted by Appleton, due and unpaid; 
heattondsd the salie, purchased articled amounting 
tBiMSLlS^^^Sd.f obtained the goods, and before 
9ai]?jdeiiiand made by the plaintiff, went to Applet 
tpki^3v£io> set. off >the amount diereof against the 
luUy BxuA paid ttie defendant the balance, - who 
tfaeceupom gave up the bill. Certain of the articles 
which he had purchased, to the value of 17L l&s. 
weve^j howejirer, «the goods of Appleby, and had 
been- included in the sale by the plaintiff, withcnit 
the vpriMity of ApplettMi^ ot of the defendant, who 
suppimpd that he u as buying the goods of A ppleton. 
The plaintiff ins^ted upon payment to himself for 
ail tine goods,' wihich. the defeidant refused. . The 
Jury, under the direction of Wood, B. found a ver- 
dict for the plaintiff, for 23/. 12^, Sd. with liberty 

* Ubi supn. 
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to the defendant to move to enter a nonsuit, or 
reduce the verdict to 17A 5s. the amount of Ap- 
pleby's goods. And upon a motion for that pur* 
pose, Dallas, C. J. said, ^^This is an action brought 
by an auctioneer to recover the value of goods, 
which are how stated in part to belong to Appleby, 
but which he sold as the goods of Appleton. It is 
said he had a special property in the goods intrust- 
ed to him to sell. He proves to be the agent of 
Appleton and Appleby, and his sale bdongs in 
part to each : but it is represented in the catalogue 
as wholly consisting of die goods of Appleton, and 
is so entered at the £xcise*office, and the goods are 
isold on Appleton's premises. The defendant is 
induced probably by this representation to become 
a purchaser, that he may have the opportunity to 
«et off the price of the goods which he buys 
Against the bill which he held, payable by Appleton 
to him. If he is deprived of effecting this object, 
this misrepresentation must operate as a fraud with 
respect to him : he buys the goods as Appleton's, 
x>u the representation of the plaintiff that they are 
such ; he takes them away by the consent of the 
plaintiff (without which he could not take them), 
without any demand of the price being made by 
.the plaintiff, or any statement that Appleton was 
indebted to the plaintifF-for comtmssion, or auction 
duty, or any thing else. They were therefore de- 
livered as the goods of Appleton, and as such, the 
defendant had a right to treat and pay for them : 
the plaintiff has concluded himself by his own act." 
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Sbct. 2. — Of the Vendee^ 8 Bight of Set-off in Action by 

Auctioneer. 

Having shewn that bxx auctioneer may mainr 
tain an action in his own name against a purchaser 
for the price of goods sold, the next subject of in- 
quiry seems to be, what right the purchaser has to 
set off in such action a debt due to himself^ either 
from the vendor or from the auctioneer. 

Where an auctioneer sells goods, and delivers 
them without receiving payment, it has been held,* 
that by such delivery he parts with his lien, and 
that in an action brought against the purchaser in 
the name of the auctioneer, the purchaser may set 
off against the price a debt due to him from the 
owner of the goods. 

And where an auctioneer sells the goods of A. 
in a sale of the goods of B., this is such a fraud as 
will entitle a purchaser of the goods of A., in an 
action brought against him by the auctioneer for 
the price of such goods, to set off a debt due to him 
from B.** 

Sect. 5. — Of the Vendee* s Right to recover back the 

Deposit from the Auctioneer. 

Where a deposit is paid on a purchase, and 
the vendor fails to comply with the conditions of 
sale, the purchaser may, we have seen, either affirm 
the agreement by bringing an action for the non- 

• Coppio V. Craig, 7 Taunt. 245. ^ Ibid. 
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p^rformaope of it, or in the case of real property^ 
by^ filing a bill for a specific performance, or be 
tpay disaffiroi it ai initio^ and maintain au actiop 
agMn^t the vendor for money had and receive^ to 
t^e purchaser's mt ; bat as the deposit is fbequeQtly 
paid into itie hiands of the auctioneer, it is necessary 
to consider undear what circum$tance^ the. vendee 
may recover from the auctioneer a deposit .wbi<;h 
has been paid to him. And it may be laid 4(>wn as 
a general rule, that wherever a. purchaser migixt 
have recovered his deposit froin the vendor if ,\% 
h^d been paid into his hands, he me^ on simiJ^ 
grouBds^ where it has been paid iato . dae.hand^ oS. 
the auctioneer, recover it from him, in^an aqtiquifoi; 
nibney had and received/ s ,k 

There are many cases reported, in whicjii actiotiQ^ 
have b«a b«,ught .g»ia« ««i<««r» for thei^. 
CO very of deposits which have been, paid into tlieir 
bandst a few of which will be notice^ -here. 

CoJicealmeut oi a circuipstance , a^ectii]^ ^h^ 
Value of the property ^old will vitiate, the sale, m^ 
the purchaser c^ §uch^ale .^U be entitled to r^Q(^^ 
his deposit^ in an actlop agciin^t the auqtioneec fqi: 

nioney had and receiv^y » ,,, ! .. -k 

Thus in an action of. assumpsit |>rougbt agiunst 
a?i auctioneer, to recover the deposit paid on the 
purch^s^ pf ceiftajin leasehold prjeniises, which ^ifae 
defendant had sold, by auction, and of which the 
plaintitr had become the purchaser. It appearing 
that the premises, which consisted partly of a public- 



See chap.T. s. 1> and Uie cases there referred to. 
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house atid other bufldings, were at the time of 'ifaid 
sale' in a very dilapidated state, and that, byth^ 
terms of the original lease, the lessor was entitled 
to re-enter, in case the premises were not put iato 
i^pali* within the space of three months next aft^r 
ftbtice given to the lessee to that effect. That notice 
to repair had been served npon the lessee (the 
veridbr) on the day before the sale, but that this 
ctrcutnstance had not been communicated to the 
plaitiliff, and he had afterwards been ejected from 
th(d' premises in conseq(uence of the breach of 
cbvfetiant. It was answered on the part of thcJ 
^fendant, that he himself was not aware of the 
nbiifc^ When the f)remises were put up to saltf,aild 
that the plaintiff himself was well aware at the 
rimfe bf; the ruinous state of the preniise^. But 
ATibott, C. J. held, that a person putting up pre^ 
ttiises fbr sale was bound to know how the premftes 
were circutiistanced, and whether notice ef re-entry 
Hkd heeti given by the landlord, m ease the pre- 
ftiises should not be put into repair. In such trails-^ 
lief ions good faith was most essential, and that tifie 
vendor or his agent was bound to communioate t6 
the vendee the fact of such ilotide';* ' 
^ fife opihion delivered by the Ch. J. in the 
abovfe case hais sihcfe been confirmed by the Court 
of King*^' Bench; in the case of Covertey i;. BuireH,** 

which was an axitibti against an auctioneer to re- 

■ • i , ■ • * • 

ij _ I ^_»■■, — .. >.--.T. ... 1 ■ __ , f i~a'w> 

. 4 StBveotf «.Atftntf«ard9t«rk. Ni Pri. Rep. 439* 
^ 5 Bar. & Aid. 257. 
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qover the deposit paid on a sale by auction, and 
m which it appeared, that by a public act the 
Waterloo Bridge Company were authorized to raise 
money for the purpose of completing their under- 
taking, either among themselves, or by granting an- 
nuities for term of years or for life. The act did 
not contain any provision that the annuities should 
or should not be redeemable. The Company, howr 
ever, in the original grant reserved to themselves 
a power of redemption ; and the Court of King's 
Bench held, that under these circumstances an auc- 
tioneer, puttinjg up to sale one of these annuities, 
was bound in his particulars of sale to describe it 
as a redeemable annuity, and that his having con- 
cealed the circumstance of its being redeemable 
rendered the sale void. And Abbott, C. J. said, 
'' It is of great consequence to the public that 
auctioneers, who take upon themselves to describe 
in their particulars the property to be sold, should 
truly describe it ; for the tmy^rs act on the faith of 
those descriptions. We ought not, therefore, to be 
astute in curing the defects which are apparent on 
the face of these particulars. It is true, that an 
annuity may be redeemable, but it is not necessarily 
so; and it is not redeemable, unless there be a 
spedal provision to that effect in the deed granting 
it. The purchaser had no reason to suppose, in 
this case, that the annuity was redeemable. He 
could not have learnt that from the act of parlia- 
ment, which contains no provision to that effect. 
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And, under these circumstances, it appears to me 
that he might naturally expect that he was to piirr 
chase an absolute, and not a redeemable, annuity. 
I am of opinion that, in the present case, it was 
incumbent on the auctioneer, who offered the an* 
nuity for sale, to describe it as a redeemable an* 
nuity. There must, therefore, be judgment for the 
plaintiff." 

And where a lessee of lands, subject to a cove* 
nant against certain obnoxious trades, with a proviso 
for re-entry, granted underleases of houses erected 
on the land, not containing a similar covenant and 
proviso. Abbott, C. J. held, that a purchaser by 
auction of houses on the same land, and of the 
improved ground-rents of the houses so underlet, 
might, in an action against the auctioneer, recov^ 
hack his deposit money, this omission in the und^- 
lease not having been mentioned in the conditions 
of sale.' 

And where the vendor fails to comply with the 
conditions of sale, the purcl^^er may maintain an 
action against the auctioneer to recover his deposit. 

In the case of Berry v. Young,^ which was an 
action brought to recover back the deposit money 
paid by the plaintiff, who was the purchaser of 
-an annuity sold by the defendant, an auctioneer, 
on the ground that th^ vendor had not shewn a 
tide to &e annuity by the day specified in the con* 



• Waring v. Hoggart, I Ryan 8l Moody, Ni. Pri. Rep. 39. 
k 2 Esp. Ni. Pri. Rep. 640, n. 



dkioMofa^ Loni KenyoahriAthat <fa^ pirimaB 
wi0 oitiddd to feooirer/ :.« - .^. 

And it seems, that an auctioneer is coimdeMii 
m ft ffiere stakeholder and depository, and t&at he 
vriH be' aoiswerftble to a purchaser for the deposit 
eMs idfter he has paid it over to his priaoipaL . ! '1 

Thos^'iwfaere the definoidant, who was an •mtt-l 
tioneer, had sold to the plaintiff • by . ane^NUi ^m- 
ianereal in land, for n^hidi the pbiintiff had paid 
him a deposit of 50/., but upon an ol^ectitHiito tli6a 
titte, and tlia want of disclosure of certain ^^rdoniw 
stances^ which ou^t to have been disclosed at Ihn 
time of the bidding, the plaintiff declined 9Mg<»i{ 
with- liie contract, and the Court thought ihe -ImmIi 
sufficient reason for so doing. The plaintiff^ limimit 
fotfe, required the auctioneer to pay her bMsktlv^ 
dfifposity #bieh he refused to do, wfaenaipteolhai 
plaiaAiff commenced an action aguaat hiio^ fDr^thet 
recovery tiiertof, and obtained a verdicb t».:Ai$ 
tamdunt of the deposit. And afterw^usda^ipiaairflii 
ttiotioii made for a new trial, the .Ooiirtdf iOm^ 
Benqh was clearly 6f opfmon that th<t .afctidiiilijij 
againist the aoctbneer, and said, ^ Tkm irt^Myo 
ctoea not appear to hme foem paid omr bf Ui^ Wi 
his pnrincipaL But if it had been $o^ yefeihe iti^ftQh; 
tion appears to have been imde bybw It eiikqgtf 
^a^ w ou^ to Imve been ad jaui mw« £fe mma 
u istalDebakbr, a mere depository of :the^JMLyai«i^ 
tmghtni^ to have parted <with it tfll avch^itini tm: 

' See also Spurrier «. Eklerton, one, &c« 5 Eep. Ni. Pri. Rep. 1 



Ibkimtki akoulii be fiiished ahd compteted, md: k. 
$hoald appear in the event to vbom k.propaily 

.1 Wiiethec the above case would at the fma»tA 
({^ibp Bup^rted to its full exteat'seema doobt&l. 
It haasiniie^beaok cited io die Coairt of Gomnifi 
PkBB,z;but:tfae Jadg|B8 cadtiously vefiBmed from 
opmsBiigithw Opinions upon it. 
i. In i A late case^ in wb^ch an attdrney, wbo.cVM»' 
id(K> aniaiittiQiieei^ Deceived a deposit on propevty^ 
whidi beilmd' sold by auction, and after' qneriias. 
ntedr^OA' the title and before th^ were cleaned 
pnd^cffQf Ihe deposit to his principal. On a de^ 
dnnid.^ the ^d^sit by the buyer, he ^n&weced^ 
thst^iispviocipai would not- consent laretnm it, 
mi wioidd odbrce the oontiaet^ The buyer co«-' 
QMiicod^iKi attion against the auctioneer for the 
ncbvny cf his d^osit, and at the trial, Dampier, J. ; 
thdi^H^ that he was enUided to recover as. for 
onaByikf^ aiid:mceivfid to the plaintiff 'sr use: 1^ 
baffust the^deftodant as atlCMrney had mittce thftit 
tl|aitfllB-imd'>iiot beeo eoinpleted :before he. paid-^ 
ofW<lhe Oiohey ; aod 8BC6n(%, beeooae he misted 
tbi y i dti^Mr ;t»6ue fainisetf, by ^ot siq^ng he badi. 
pMl<itomii A rule aisi^a afterwards obtaiiied ^ 
hfikm^ defendfflit to set aside the veaGKct, and Jbaiie 
a4WW trial ; ^aad after the case had been aUy ai^ued 
otrtetk idde^ Oibl^ C. J. said, ^' There is no ques- 
tion flirtiti»caie, but oiilte single, poiot, whether thte 
I I ■ - — ■- ' ' ■- ■ ' ' ■* ■ 

^ Burrouffh v. Skinner/ 5 BurrI 2639. 

N 
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de£e<idant hfi& pUoed' htmeetf out of ^ leadh of 
this action, by having paid over the money' to his 
principal. It is not disputed, but that the plaintiff 
is eoti^ed to recover back his deposit; but, says 
the defendant, he ought not to recover it from me, 
because I have paid over the mdney to aiy prm- 
Goipal, and the plaintiff may siie theprincipal./Oii 
the first of the two groands which Dampifer^ J. 
took at the trial, we ^ink the action is mi^ain- 
ahfe.. I do not say that the case in 5 Burn* -is not 
maintainable to the* utmost extent to which< it goes ; 
bat it is not necessary to go so farfof dfie purposes 
of the present actipn; for this defendsiht'is'rthe 
attorney to the vendors, as well as auctioneer ;*'aad 
it is quite clear he must have knowb thattfae^titie 
was disputable in the vieW' the purchaser had? iotf tit; 
for he knew no answer had been given in- duetittie 
to tiie queri^ which the purchaser had made, even 
supposing that a satisfactbiy answer could be/tbeie- 
after given. In ttis view we think he |)aiii- >the 
mai^y over in his own wrong, and iMfit^maybe 
reGOveced fromhitn by the plaintiff." The o^r 
Judges concurring in opinion with the G; J-, die 
rule for a n§w t»ial was disdharged.** * - 

And to an action founded on the implied prb- 
mise that the vendor of goods did not know his 
title to them was bad, it is no defence that he was 
a sheriff's auctioneer, and desired the plaintiff to 
give him a written nbtice not to pay o'vef the pro- 

1 ,r— ' ; ; 

• Ante 177. ^ Edwards v. Hodding, 5 Taunt. 815. 
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ceeds, and that the plaintifF having omitted to give 
sach notice, the defendant paid them over/ 

If a deposit is paid into the hands of an anc* 
ticmeer^ though he is to a certain degree a stake- 
faoldm for both vendor and vendee, yet so far a$ 
Inspects any risk as to the deposit, he is Considered 
t^uly as the agent of the vendor ; therefore, if the 
auctioneer becomes bankrupt or insolvent, any loss 
thereiay: occasioned must be borne entirely by the 
«vendor.; and the vendor may, upon motion in a 
ootirt> of equity, obtain an order for the auctioneer 
to pay the deposit into court, which on large pur- 
>^aaes it is always prudent to do, as well for thq 
, iftBdce ' of security as for the purpose of obtaining 
Jutenest oa the deposit; but the auctioneer will by 
siKh order be directed to pay the deposit into 
court, mifius his charges aifd expenses.^ 

It is clear, that where a purchaser is entitled to 
t»cov0f his deposit, he is abo entitled to recover 
.from the vendor interest on it from the time of 
..payment, but in an action against the auctioneer 
he can only recover interest under particular cir- 
cumstances. 

In Farquhar v. Farley,*^ which was an action 
Jbipught against the vendor by a purchaser to re- 
. cover interest on his deposit after he had obtained 



• I^to «• Blades, 5 Taunt 657. 

^ Brown V. FentQiiy 14Ve8.Jun. 
144. Annealey and another v. Mug- 
gridge and another, 1 Madd. 593. 

N 2 



Smith v. Jackson and Lloyd,l Madd* 
618. 
« 7 Taunt. 593. 
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a verdict for tlie deposit itself in an action agdinst 
the auctioneer, Gibbs, C. J. said, " Here the plaintiff, 
knowing that the money was paid to the auctioneer, 
to be held merely as a stake, subject to be instantly 
paid over on performance of the contract at any 
time, could not recover interest against him, unless 
•under particular circumstances. If indeed it had 
appeared that the auctioneer had actually made in- 
terest of the money, it might have been a question, 
whether that interest might not be recovered against 
the auctioneer ; '' and his Lordship added, " an auc- 
tioneer generally is not liable for interest, but he 
may by his conduct render himself liable, e. g. if, 
when the title ought to be tnade out, the auctioneer 
was called on to pay over and refused, he migjht 
be liable from that time." 

And where a purchaser of an estate by public 
auction deposited a sum with the auctioneer as 
part of the purchase money, until the veiudor made 
out a good title according to the conditions of sale. 
No good title was made out, but the treaty was 
kept open with the auctioneer for four years from 
the time of the sale, and no demand had been 
made on him for the re-payment of the deposit. 
It was held that in such case the auctioneer was 
riot liable to the purchaser for interest on the de- 
posit monej; and Dallas, J. said, "As this case was 
tried before the Lord Chief Justice, and as it is 
certainly a case of considerable consequence, it is 
better, perhaps, that we should communicate with 
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his LfOrdship before we come to a decision upon it. 
Were I called ou . now to. decide, I should, under, 
the circumstances of the case, feel no difficulty 
wjbatever ; but, on the general question, I should 
feel much doubt; for the question of an auc- 
tioneer's liability to interest has in many cases been 
raised, but in none decided. My brother Lens has 
argued on the. true ground, by tracing the supposed 
liability of the auctioneer to its origin. The prin- 
cipal and auctioneer stand on very different ground; 
the principal contracts with the purchaser, that he 
has a good title to the estate to be sold, and on 
the faith of that indices the purchaser to divest 
himself of the possession of his money; but the 
a#ctiQaeer's contract is only to hold the money,, 
and at the moment when one of the parties becomes 
entitled to it, to deliver it to such party. After 
failure to complete the contract, demand made on 
the auctioneer for the deposit money and refusal 
by. him to return it, I should think that the pur- 
cl^er. might, possibly be. entitled to interest from 
the time of such refusal ; and that the auctioneer 
would under such circumstances retain die money 
at his own. peril. But in this case the negociation 
was kept open, and no demand was ever made : 
I should therefore, if now called on to decide, say, 
that there weis no ground on which the plaintiff 
can, be entitled to recover. I was at first greatly 
struck with the delay which had intervened in this 
cjise ; but that impression is much weakened, upon 
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observing that the treaty, dttting all tbe Iftie of 
sueh delay, was kept on foot." Aiid' Bum>cigb^ J; 
said, " An auctioneer can never be Ikble to inter^^ 
unless two circumstances concur: fii*st, fhe ooti^ 
tract must, on failure of the condition, foe res<^inded; 
secondly, a demand of the deposit must be mtidb 
and a refusal to return it must be givoa."* ' 

In tte case of Mabeiiey 0. Robins,'' \^ch was 

an action brought by the purchaser of ito^^^stia^ 

against the auctioneer to recover back a de^Mi^t 

paid upon the purchase, there was no coutit fit 

interest of money, and the Jury found a terdictfer 

: 1800/. the deposit, and 75/. interest; and Mbeflffy 

was given to the defendant to me^e t^ ^a&^r e^Mk- 

suit, if, under the particalat eircuiti^tanl!^- df the 

ease, the Court should think the action Mdd ^t^i 

be maintained at all, and m teduc^e the veidi^t^t by 

the amount of the interest, K ttie Cobii: dhdtftd 

think the plaintiff was liot entitled thereto. The 

. Court refused a rul^ for enterifig a nonsuit, btit ^s 

to the inletest granted it rule nisi, and the plaintiff's 

counsel. On a subsequent day, eoni^ented to reduce 

Ae verdict by striking off the interest. 

But if an auctidrieei? depose of propetty with- 



■ Lee V, Mnnir, 8 Taun(. 45. In 
this case, Dallas, J. said, '* Unless 
tii0 Coart say aay tlung fiirtker on 
\\^\^ casc^ it may be taken thi^t it is 
decided by the Court upon the very 
special ciitnimfttanceB thereof; l&e 
treaty ^th the atictjioneer having 
beeft kept open^ and the contract^ 



t ■■■'■> I 1 I I ■! > I I ■ I I > ■ .^ . p i >i . 1 

no( having been rescinded. The 
Court studiously abstain ^om de- 
cidin|^ thft gauacA <|iiesfilai." TUe 
case vas not paientiqacd again, a^d 
Gibbs, C. J. was. understood to ha^e 
conctirr«d in the judgment. 
^ 5 Taunt 625. 
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out JmTiiig a tuffictmt authovity for so doiog, so 
that the vpurtbaser is unable tx> obtain the benefit 
p£^l^:p«ffiha9er the euctiooeer will be liable tp 
ptiy, not ot)ly<such eosts as the purchaser: may be 
piftt Co in investigating the title, &c.^ but also 
ibti^ie^ upon the. deposit, and the int^est q{ the 
purchase mon^, if it has been improductive. 
.. - IThtts wb^e an auctioneer/ Imving authority to 
flrii\«ui(f9Sttite at any time before Midsummer ^803, 
put; it up for sale at Garraway's before that time, 
•t^tiii $ufSpient sum not being offered the eslc^te 
¥t£|| ibpMgbt ip. He again offered it for sale in 
, Sje^t^mbcu: 1^04, when it was sold to the plaintiff 
fMi3il^0 under the usual conditions, and the plaintiff 
1^^) paid i&to the haAds of the defendant (the 

:M<^lh(^Wf)7Sl a$ a deposit, but the owner refused 

|o*i;ASI{4et)^ the contract whi(!h had been so made 

mtbout his authority. The plaintiff brought aii 

. A(tioja te rocdver the deposit money and interest, 

J0ii&:^^pm9^ pf perusing the abstract, preparing die 

. ififiVfiy^nCef &c. and for the loss of a good bargain. 
Dii^ *pi?emises w^re valued by a surveyor at 751/. 
The defendant sufiSered judgment to go by default; 
. mrit Updik th6 execution of a writ of inquiry the 
Jury retnrned a verdict for 350/., being tip wards of 
650/. as damages for loss of the bargain. The 

. ' Court of Common Pleas set aside the writ of in- 
quiry, and let the defendant in to plead to the 
action upon paying into Court the deposit money 
with interest, the costs of investigating the title, 



and ' the V costs 'ffif the action as beti^^ien^ aubme^ 
aokl client.^- M '•.•.:.' ••^ > ^^ ■^'^.: 

.H So^iiwfaece ;tbe defendanty an ^etiotketrjhmA 
sdd to th& piuotiff on esta^ iot &75L wichdat 
baVidg any. aathori^ to do so/ the plaiiitifF^ had* a 
verdict by consent for S6l/. which was the amoant 
<»^ tfae.expentes iie had indtrred, the deposit %^hich 
i^ had paid^ and into'est upon the whole purchase 
uiQiiey;^ ■ ■^' 



Sect. A.-^Of Vendee* s Right on Non'^erforfnahct'if 

Conditions of Sale to maintain Attio^ a^^^Mf^ 

.Auctioneer, Principal not being navttd;. 



' ) 



;.^i 



Where an auctioneer does not diaclo^.ith^ 
nanie of his principal at the time of the S;^le, hqvi3; 
perspnally liable to an action for damages fornpt^ 
conapleting the contract . ., 

. Thus where the plaintiff bought a post ohit 
bond at an auction where the defendant acted a^ 
auctioneer, and the bond not being, a^^gned within 
the time agreed upon by the conditions of sale, the 
plaintiif brought an action of assumpsit against the 
auctioneer. It appearing at the trial that the name 
of the principal was not mentioned at 'the time of 
the sale. Lord Kcnyon said, that though where' 
an apctioneer namies Ins principal it is nojt, proper 



■*-r" 



■ Bratt V, Ellis, C. B. M. & H. 
Terms, 45 Geo. III. Sugdeu's V.en, 
ft Pur. 6di ed. 57. 



^ Jones V. Dyke and others, cor. 
Macdonald, CB. Siigden's Yen. ft 
For. Cth edit. Sr. 



diatr her. should be liable to fflib aetidii, >yet;it/:ift 
a very different case when the auctioneer* selb \km 
tommodity' without saying on whose behalf he 
sdktit; in siich a case the purchaser, is 6tititled>tB 
k>6k to htm persdnallyfor the completi<^ of thd 
eonUraet.*^: ; * 

I* ^A<id if Ae conditions of sale are that axertaiii^ 
simi' per cent shall be paid as a deposit, ami Ibef 
auctioneer accepts a less sum, and the principal ir 
not named, the auctioneer cannot afterwards, if an 
^Qtion is brought against him for a breach of tb& 
a^f^ement, object that too little was paid. 

Thus where a post obit bond was sold by auc- 
tion, and one of the conditions of sale was that 
S^Jk -per cent, should be paid as a deposit, it ap- 
peaifeg that although the plaintiff was to give ^45/. 
fbV'tbfe bond, only 50/. was paid down, which it 
was proved that the defendant agreed to accept as 
rf deposit. Lord Kenyon said, that the defendant, 
after hiaving agreed to take 50/. as a deposit, could 
ndt object that too little was paid.** 



It may perhaps be proper to say here, that an 
auctioneer ought generally to state in advertisements 
that the property will be sold at the time and place 
fixed upon, unless previously sold by private con- 
tract; in which case notice of the sale shall be 

■ i^mm-m* i^» !■ ■ ■ ■■ ■■» ■— ■ —■» — I ■ » ™ . ^» ■ »- I ■ ■! ■ - . ■ I ...I ■■■ ■■ I ■ — ■■■ - M^p^^^^t— 

> ..." 

• Hanson v. Roberileau, Peake-'fl N. P.C. 120. ^ lb. 
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immediately given to the public: and if the property 
is disposed of by private contract, the auctioneer 
should immediately give notice of such disposition ; 
if he does not, it is apprehended that any person 
who attends at the place appointed for the sale 
will be entitled to recover against the vendor or 
auctioneer any expenses which he may th^eby 
incur. 
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CHAP. VII. 

OF AUCTIONBBRS AND THB AUCTION miTIEl^. 

Sbot. 1. — Of the Auctioneer's Licence and Bond. 

fir 17 Geo. III. c. 50, s. 1,2, 3, and 4, every auc 
tioDeer within the tails of laort^ity wa» required 
to pay 20^., and every auctioneer- without the bills 
5^. annually for a licence. Brokers authorized by 
the Lord Mayor, &c. might act as auctioneers on 
payment^of 5s. annually, and no person was allowed 
to act as an auctioneer or factor at sales of estates, 
&c. without taking out a licence, which licwce was 
thereby required to be renewed annually ; but these 
sections have since been repealed, and various regu- 
lations have from time to time been made in lieu 
thereof; and lastly, hy the 6th Geo. IV. c. 81, by 
which all the duties then payable on excise licences 
were repealed, and other duties imposed, it is enacted, 
that there shall be paid for and upon every excise 
licence to be taken out by every person exercising 
or carrying on the trade or business of an aucti(»ieer, 
or selling any goods or chattels, lands, tenements, or 
hereditaments, by auction, the sum of five pounds. 
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By 6 Geo- IV. c. 81, s. 6, it is enacted, " That 
every excise licence which is authorized or required 
to be taken out by this act shall be granted, and 
the duty thereupon imposed shall be paid in and 
throughout the United Kingdom in manner and form 
following ; that is to say, if any such licence shall 
be taken out within the limits of the head or chief 
office of excise in London, then such licence shall 
be granted under the hands and seals of two or 
more of his Majesty's commissioners of excisp, or, 
of such person or persons as such commissiooer&y 
shall from time to time employ for that purpose.; 
and the duty thereupon imposed as atbresaidy sl^allv 
be paid at such head or chief office at the tim? of. 
granting the licence; or if such licence shaU, .bQ, 
taken out within the limits of the cities of £dia?. 
bui^ or of Dublin respectively, such licence shall 
be granted under the hands and seals of h^. 
Majesty's commissioner or commissioners and . ast 
sistant commissioners of exci^ acting in audi for, 
Scotland or Ireland respectively for the time bein^t 
or of any two of them respectively, or of such per^QP. 
or persons as such commissi<Hier or commissioners 
and assistant commissioners shajil from time, to time 
employ fc»' that purpoeie, and the. duty thereupoi^. 
imposed shall be paid at the chief office of exoi^- 
in Edinburgh or Dublin respectiyely, at th^,iitp^ 
of grantiag the licence ; or if such licence sh^ll be 
taken out in any other part of the United Kiogjcioin 
without such respective limits as in that behalf 
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respectively aforesaid, then and in every such case 
thd satme shall be granted under the hands and 
seals of the collector, or other person having charge 
of the collection, and supervisor of excise withiik 
the collection arid district in which such licence is 
taken out, and the duty thereupon imposed shall 
be paid to such collector or other person as aforesiaid 
at the time of granting the licence; and such re- 
sjifective commissioners of excise in England, and 
cbtnmisirioner or commissioners and assistant com* 
missioners of excise acting in and for Scotland and 
Ireland irespectively, and the person or persons by 
them respectively employed as aforesaid, and every 
collector or other person having charge of the col* 
lection, and supervisor as aforesaid, -is and are 
hei*eby respectively authorized and required to 
gr^rit aind deliver every such licence to the person 
or persons who shall apply for and be legally, en* 
titled to receive the same forthwith upon payment 
of the duty or sum of money thereupon imposed^ 
fk-ee from all poundage, fee, gratuity, or any other 
payment whatsoever." 

And by sect. 7 of the same statute it is enacted, 
that in every licence to be taken out by an' auc- 
tioneer by virtue of that act, shall be contcuqed 
and set forth the purpose, trade, or business for 
which such licence is granted, and the true name 
and place of abode of the person or persons taking 
out the sanie,'and the true date or time of granting 
such licence. 
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And theMne BcctMi f)rQvklB8<d]At jv]m« t«M> 
or inoie penoas sfaall be cftriyiBg on . bvsiBesft m 
IMvtneiahip as atidioiimM, eadh pttirtBer ahall 'Gate 
o«t a* separate licence. 

By sect 16 it b eaacted, that all 'ametioiiBers' 
lioeaoes shall eD&tiiia& and be 10 Soect from the 
day of the date of such licences until .the fifth day 
<tf Jaly followitig, on which day in eadiiyear all 
each licences shall espire; aod every peiBon'Dtrho 
shall have taken out Such licence, and .who ahak 
wish or intend ta contione the trade or imakMBS 
for which such licence was granted for any hmg4Hr 
space iof time, shall take out a fre^. licence ibrtbe 
year ibllowing, to expre on the 'fitidi^ dafy4>f ialy, 
and sliall so renew the^same from year; to year, so 
•long as he shall contiime such trade or business, 
^and shall pay in every, such case the duty iherb- 
upon imposed, at such time and plajceas therein- 
before: mentioned ; * • and enery sudi person*, shall .in 
every such case give ^ notice in writing at least 
twenty«one days before the expiraiaon of-his cui*- 
rent licence, of such his intention 40 eontinPHethe 
tMde<or'iHisiiies5.*focvdueh.sueh licence wa^ b^fetre 
granted to tiie caUedfororsufMnrisor, anuMtetipet' 
son or persons mithodzed Co grant iicenoescfcriithe 
tlistrict or place atwhtcht.sudi ;tisde ok'Jbulimtes 
^shall be oai^ied on ; andi in csases where the Ucenfse 
;is so renewed as aferesaidy and .web notice^ shaU 
:have< been'^cn^tfae^w licence sfaaii^bear date 

• Ante 188, 189. 
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from die day or date-^of the expirakion of the old 
Ucencs ; imt inrhere* 8«ch notice 'Siiall not have .been 
gmnty i^and io aH other oaaes^ the licence fihall bear 
date from the day of the date of the application 
made for ^ such Koence, akhoagh any such licence 
iQEiay Hbe deiiveired at any day subsequent to the 
ithtte'of 3ach appiicatiDn. 

« 'And b;^ sect. 17. of tkm same statute it is pro- 

^vided^^at if any person shall cammewe or kegin 

todMcenUae kmt cany on the trade or business of an 

oaMkHiiBery sueb person not huving before taken out 

njjm^m for that purpose^ it shall be lawful for the 

^fterson and perscns authorised to gront licences, to 

<gtaiit Bach licence for the remainder of the current 

(3Fe^tin which such hcence shall be taken out, ending 

,€01 rtheiiftfa day of July next following the date of 

>^e Ucenoe taken out by such persouvupon payment 

-ofMSUCfa proportional part, of the duty ther^eupon 

v-jmiasflhred a& "is thereinafter mentioned ; that is to 

f$B§rJ^ if. such licence shall be taken out within the 

fiist qpaiter ; of^ the current yeaar in which such 

oliMMceiJSihfdlibe. taken: out, thatw, on.ort before the 

yhSmh day/ of: October^ - that then . the^ pemm or per- 

jWHpa )taking •at such lieenee shall pay the whole 

daty:ttn|X>aed upon «udi lieeacei; andif such licence 

shidl 'be ta;keti:.out within the second quarter, such 

)qiiarter ex^niit^. on the fifth day of January next 

^l^ttowiag thedatedf such licence, the person taking 

,€Mt th^'Sanoie shall pay threo-fourth parts of the 

duty imposed upon such licence ; and if such licence 
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shall be taken out at ai^ time witUn tbe.tiiird 
quarter, such quarter expiring on the. 5tii d^.^f 
April next following the date of such licence, ih^ 
person taking out the same^ shall pay oi^e h^f .<^. 
the duty imposed upon s^ch licence ; and ;if .,$«i^ 
licetK^ shfdl be tak^i out within the last.qofirtatpC 
such current year, such quarter, expiring, (h^ itbd ^ 
day of July next following the date, of saehliQenoe^. 
the person taking out the same shall pay ah€hjQi|s|||k 
part only of the duty imposed upon suclv liceMe. 
And the 20th section of the samef » «latiile 

contains a provision as to the renewal ol "ftix^- 
tioneers' licences which shall have been takeffir v%t 
under former acts, and which expire betiMeefr tte 
5th day of July, 1825, and the SlA^^y o*»Jafy^ 
1 826, by which an auctioneer, having a licenoe^hkii 
has been taken out under wy fo^mei;- a^t^ tad 
which shalL expire between the lOdi day o$^t#^ 
ber, 1825, and the 5th day of Jan^mry, IMS; w ' 
entitled to a licence for the remainder of the year 
ending .on the 5th day of July, 1826, updii' ptty^ 
ment of three-fourth parts c^ the duty iilipMMl 
upon such licence ; where such licence 'shaH ^eitpiii^ 
between the 5th day of January and the Mh^ilay 
of April, 1826, upon p^ment of one-half of ^ 
duty imposed upon such licence ; aiKl whore such 
licence shall expire between the 5th day €)f A|^ 
and the 5th day of July, 18S6, theli'up<m ptij- 
ment of one-fourth part of the duty fanpoe^ upmk 
such licence. 
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' '% the 9S«h sect, of the satne statute it is 
eMcted/that if any person licented to exercise otr 
cftrvy on aay trade or bosiness for which an excise 
licence is fequked, shall not prodace and deif^er 
sBch licence^ to be read and examined by any officer 
or ottcera of exetse, within a reasonable time after 
sdtoli officer or officers shall demand the production 
thereof, sueh person shall for every such oflfence 
fo#iiittheisuni of twenty pounds. 

And by the 26th sect, of the same statute it 
is ^enacted,' that every person exercising or canrying 
on 4he tmde of business of an auctioneer, or selling 
any gaods 4)r cfaatteky lands, feaements, or hfiaredi- 
tamenla^ by auction, without being duly licensed 
sq toed<H shall iwfeit and lose the sumof onehun- 
daid pauads. 

. /And 'byMot*32, it is enad:ed, that all penalties 
an4,f€ilrfeteiiea stoposed by that act (except in such 
cuie .tibene special provision is therein made) shall 
bet/ftaed fon l^iedi raeoveredy tnitigpited, and disr 
tritHilfd,.J»y,sueh ways, means, and methods, and in 
s4sfe4^aAlier, as by. any law or laws of excise in 
foiCBtift<tf>dMdl in that:b$half be directed, provided, 
audi ^nMed in, Great Britain, an/d Ireland re^pec^ 
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By llie 35^ iSection of the same, statute it is 
eiii«t#d,i^t eveiy p0rson who is required by any 
law/ 01 la^s of 'excise to make entry of his premises, 
in/jQvder^'ta/€^ci$e'OiP eai^y on therein any trade 
or business, for which an excise licence is required^ 

o 
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shall have faiSwDame, and aftec siicb mt^Xhip word 
''licensed," and added iheceto the w^ordd Qoqes^y 
to express ^ purpose^.or trader or UasiQi^ Isr 
which snch lioence has Jboen, g(aiit9!d,r.ps[MiK(^ 
placed . and iixod oa the (^itstde o£ hift» saidr Pl^eoai^^ 
over the. principal door lor gate i; bat? a^^anctiQQeef^r: 
are not requised ta make an entcy.ipf tb^r pr#n;tiai9» 
thi&clauae does not extend r to. them^ 

An auctioneer cannqt sell eitber. goH pr 9ihrf i; 

plate without taking out a farther licenoe i^ t^kl^ 

poirpose, nnless such plate 19 sold on. the pi^^9|j^$ 

of a person duly licensed to ^1 plate^, a^d k sqI4' 

on hia behalf; fiir.it is by. ^e 31 G^* JI^^c.^^ 

6. Sy enaeted, that no perscm sl^all either public^ at^ 

privately trade !% v^id^ or sell any godd pr silver, 

plate, without first taking out a liceAcei fpr ^bfii 

fxurpose,; and by s. 6 of the same stajii^te, it is; 

enacted, that ail pecsons empjbyed to j^li my gjoM 

or silver plate at atiy auctkia or public S0|p> 4i^ . 

he deemed traders in, sellers,, or i/^ndier$ of ^Id (HS- 

silver {^te, withia the intent and meanipg^.of^ljt^t! 

act and shall take out. a licenca fqr tbe. saifie* 

Aad. by the 43 Geo. IIL c* 69rSchQ[d> A. eifciKy^ 

perqoa tradmg in, vending, or selKqg a^j^^^lft P^ 

silver plate, or any goods or wares in whicb; ^^jT^ 

quamt^ of gold..exoeediiig<l)WQpQni||:^^hti$.and , 

i3»der two toonces ia weighty or ai^y qi2an^ty),f^' 

silver exceeding five, peauy weighs and wd^ 3Q 

ounces in wei^t, ia a^.QaQ.sepa]»9te.and 4blwc{. 

ware orpiece of goods, isLOCjshall be iaanuffi<^»x:ed,. 
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shall take out a licence annually, and pay for the 
same the sum of two pounds and sixteen shillings ; 
and ev^ person^ trading in, vending, or sdling any 
gold or silver pFate, or any goodd or wares in which 
any quantity of gold of flKl wef^t of two ounces or 
upwards, or any quantity of silver of the weight of 
90 ounces or upwards in any one separate or dis- 
tinct ware or piece of goods, is or shall be manufac- 
tured-, shall take out a licence annually, and pay for 
dDJe same the sum of five pounds and fifteen shillings. 
And by 6 Geo. IV. t.9l. s. 8, it is enacted, 
that' eveiy person exercising or carrying on the 
traede ch* business of an auctioneer, or selling any 
goods or chattels, lands, tenements, or heredita- 
mefits, by auction, shall, over and above any 
licence to hn& granted as an auctioneer, take out 
such licence as is required bylaw, to deal in 6e 
vetail, or to vend, trade in, or sell any goods or 
ccmimodfties for the dealing in, or retailing or 
vending, trading in or selling, of which an excise 
licence is specially required, before he shall be per- 
miCted or authorized to sell such goodd or com- 
m<>di«ies by auction ; and if any such pfers<Ml i^hall 
sell any- sutth good^ and- commodities as aforesaid by 
apction, wilhotLt hnving taken out such licence as 
a£M»said fov thM purpose, bd shall be subject and' 
lilible to the penalty in that behalf imposed upon: 
persons dba^ng In or retailing, vendlntig, trading, 
or filing any such goods or commodities with^ 
out licence, notwithstanding any licence to himr 

o2 
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before granted, for the purpose of exercising! or 
carrying on the traide or. business of an auctioneer, 
or selling any goods or chattels, lands, tencmeiit&, 
or hereditaments by auction. But it is by thesditie 
section provided, that where such goods or commo- 
dities dre the property 6f any person duly licensed 
to deal in or retail, or to vend, trade in, or sefll the. 
same, such person having made lawful entry, of his^ 
house or premises for such purpose, it shall be: 
lawful for any person exercising or carrying on the. 
trade or business of an auctioneer; or selling ' any 
gobds or chattels, lands, tenements, or hereditar 
ments, by auction as aforesaid, being duly licensed 
for that purpose, to sell such goods or comihodftfes 
for and on behalf of 9uch person, and upon Ms en-, 
tered house or premises, without taking out A sepA'^. 
tate licence for such sale. . -^ 

And by the 48 Geo. III. c. 55, sched: D. 
No. 6, an annual diuty df six shillings was imposed 
upon auctioneers selling carriages^ by auctSbn ; but 
this duty was repealed by the 6 Geo. IV. c. 7. 

It is provided by the 26th Gea III. c. 59^ 
s. 10, that the commissioners of excise or the mkjoc 
part of them may authorize and empower .aiiy 
auctioneer duly licensed to sell by auction any 
foreign wine, if it be first proved to the sai^ com- 
missioners that dll the duties due or npikyii^ble u^^ 
respect of such foreign wine have been fully paid, 
the exaioioMion aad proof ther^iof be|];ig left to thje 
judgment of the copimissioners; and that sud). auc- 
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tioneers so authorized and empowered shall not be 
liable to any fine, penalty, or forfeiture, for or in 
respect of such sale. And it seems, that the com- 
i[nissioQers of excise may also in like manner 
^thprize and empower any auctioneer to sell 
Qriti^ made wines oir sweets, or any distilled spi- 
rituous liquors or strong waters!* 

A licensed auctioneer going from town to town 
in a pubJic stage-coach and sending goods by 
pi^blic wagons, and selling the same on commis- 
sipn, by retajU or by auction, at the diflferent towns, 
is a tmding person within the meaning of the 
j$0,Geo. IH- C.41, s. 6,* land must take out a 
li^Ljvirl^er's and pedler's licence.*" 
p , ^n^ it has been held that a person travelling 
£rqm town to town, and having pack^ge^ of books, 
&c. sent after him by public conveyance, and 
t£|king room,s at each town and there selling such 
jbooks, &c* by retail, by auction, is a trading person 
mthm the.7th section of the same ^tatute.''t 



« » w 



> See 3Q Geo. III. c. 38, s. 19. 

^ Rek9.Tarner,4B;an(!A.510. 
, ,« Deaa qui Urn v. King, 4 Bar. 
and Aid. 517. 

* By this section it is Erected, 
ffaat there diaU be paid by every 
i^wker, pedler, petty chapman, and 
every other trading person and 
iMrsOdS going from town to towa, 
Or to other xoen's houses^ and tra- 
veiling cHher on foot, or with horse, 
horses or' otherwise, in "England, 
Wales, 'or the town of Berwsek* 



upon-Tweed, carrying to sell or ex- 
posing tD sell any godcb, #ares, or 
merchandise, a duty of 4A for each 
year; and every person so travel- 
ling with a horse, ass, or miile, or 
other beast bearmg or drawing 
burthen, the sum of 4/. yearly for 
each beast he or shfr shall so travel 
with over and above tiie said first 
mentioned doty of four poands. 

t By this section it is enacted, 
** that it shall -not be lawful for any 
hawker, pedler, petty chapman, or 
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It seems that the seUing goods by anctioti 
within the city of London, by an auctioaeer who hai& 
paid the duty for an auctioneer's liceoce, but wha 
has not beat admitted as a iHsoker by the coort of 
mayor and aldermen, does not maJke him liable to 
the penalty imposed by the 6 A&ne, €.1$,''^ fii^ aet^ 
ing as a broker without being so admitted^' 



any other trading person or pcndns 
going from town to town, or to 
other men's houses, and travelling 
•either on foot, or with horse or 
horses, either by opening a room or 
shop, and exposing to sale any 
goods, wares, or merchandize, by 
retail, in any town, parish, or place, 
such person not being a householder 
thei'e, or the same not being an 
usual place of his or her abode, or 
by any other means or device to 
vend or sell, either by himself or 
herself, or by any auctioneer, whe- 
ther licensed or not, broker, ap- 
praiser, agent, servant, or other 
person, on his or her behalf, any 
goods, wares, or merchandize, 
.whatsoever, by pntcry, knocking 
. down of hammer, candle, lot, par- 
cel, or any other mode of sale at 
auction, or whereby the best or 
highest bidder,' is or shal^ be deem- 
ed to.be the purchaser j and that 
every person and persons so vending 
or selling contrary to such prohibi- 
tion as last aforesaid, shall forfeit 
and pay for every offence the sum 
of fifty pounds." 

• By section 4 of this statute it 
is directed, that all persons that 
shall act as brokers withm the city 



of London and ISJerties Ito-eof, 
shall from time to time -l^e ad- 
mitted so to do by the court of 
mayor and aldermen of the said 
€ity for -the time being, under 
such restrictions and- lim^tions, 
&c. as that court shall dunk %t 
and reasonaUe, fund shall upon ad- 
mission pay to the chamberlain of 
the said city for the time being the 
sum of 40f . and shsU also pay a 
similar sum annually. And by the 
5th section it is enacted, " that if 
any person or persons sliall ti&e 
upon Mm to act as a.broker, or em- 
ploy any other nnder lum to act as 
such, within the said city and liber- 
ties, not bmng admitted as aforesaid, 
every such person s^ offendiiig shall 
forfeit and pay to the use of the said 
siaypr and commonalty, and citi- 
zens of the said city, for even^ such 
ofibnce the si^m of fivf and twenty 
pounds, to be recovered by action 
of debt, in the name of the cham- 
berlain of the said city, in any of 
her Mijesty's courts of record, in 
which no protection, essoin, or 
wager of law shall be sallowed, or 
any more than one imparlance." 

« WUkes V. ElUs^ 2 H. BUck. 
555. 
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* An auctioneer must at the time of taking out 
lis licence give security by bond fbr payment of 
tbe«itction duty, &c. 

Security was, by the first statute relating .to 
sales by auctioia,'' required to be given by the auf> 
Motoeer on taking out his licence, which security 
and the mode of entering into the same were after- 
wards altered by the 19 Geo. III. c. 56, and finally^ 
it is by the 4S Geo. III. c.JPS, s. 14,iBnacted, "that 
every person not already licensed according to the 
said act,** Virho now, or at any time or times here- 
after, doth or shall exercise the trade or business 
of an auctioneer, or seller by commission, at any 
sale of any estate, goods, or effects whatsoever, by 
outcry, knocking down of hammer, by cahdlb, by 
lot, by parcel, or by ainy mode of sale at auction, 
olr whereby the highest bidder is deemed to be the 
purchaser, or who shall act in such capacity within 
the limits of the chief office of excise in London, 
shall, at the time of receiving his licence, give 
securdy by bond to his Majesty, his heirs, and suc- 
cessors, with two sufficient sureties in manner fol- 
foUowing; that is to say, himself in the sum of 
one hundred pounds,"" and his sureties in the sum 
of twp. hundred pounds each, which security the 
commissioners of exdse in England, or any two 



* 17 Geo. III. c. 50. 

* l9 6eo.ni.c.56, 8.7. 

* The 45 Geo HI. c. 130, requires 
that every auctioneer within the H^ 
mits of the chief office of excise 



shall enter into a bond with two 
sufficient sureties, himself in 1000/. 
and his sureties in 200/. eMh» in* 
stead of the security required by 
this act. 
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or more of mem for the tiioe beings or sweh 
or persons as the said cQminissioDersof estciBO i^haU 
from time to time appoint to deliver out tte licences 
by, the said act' directed, are and . is hereby aii&o- 
ij;sed and empowered to tajce, that the said penson 
who shall jexercise such trade or business, or-who 
sjiall act in such capacity as aforesaid,^ shall and 
will deliver every account of the sal^s by him made, 
and also make payment of all aad every sum and 
sums of money arising or becoming due for ihe 
auction duty for or in respect of all ^uch^ ^es^w 
manner. prescribed in and by the said, act d- the 
19th year aforesaid, as by this or. any other aot or 
acts of parliament now in force." . . i ..V 
And sect* 15 of the same statute (iir(^ct^. that 
every person who shall exerduie such tradl^ ^k buai- 
ness, or who shall act in such capacity as aforesaid, 
in any part of Great Britain not within the: liwte 
of the said chief office, shall, at the time of i^eceiv- 
ing his licence, give security by bond as aforesaid, 
himself in the sum of 5p0/« and hi& sureties, in the 
sum of 50/, each, which isecqrity it is^directed shall 
be taken by the commissioaers of excise in E^ng^nd 
and Scotland respectively, or .any two or more of 
them for the time being, or by ^ch person or per- 
sons as they the. said commissioners or any two or 
more of them respectively shall appoint for that 
purppse, or by the collectors of exci^ within their 
respective collections, in like manner as was therein- 



• X9 Geo. III. c. 56. 
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beibre dftrect?ed with regard to the bonds to be 
given within the limits of the chief office. 

By the SB Geo. III. c. 54, s. 2, it is enacted, 
thlit every auctioneer who shall neglect to make 
paymisnt within the time limited by law of any duty, 
diarged upon any sale or sales by auction, shall 
forfeit for every such offence double the amount of 
die duty which he shall so neglect to pay; and in 
case, within fourteen days after such auctioneer 
fihali have been convicted in such penalty, and ex- 
-ectttion or process shall have issued on such con- 
victkm to levy the said penalty, no goods or chattels 
befengtng to such auctioneer shall be found whereon 
the full amount of the penalty can be levied, and 
Mdh {ienaity, or any part thereof, shall remain un- 
paid at the end of the said fourteen days ; or if it 
shall appear that such auctioneer hath acted con- 
tMdy to the true intent and meaning of his bond, 
that then it shall be lawful for the commissioners 
of excise to cause the bond entered into to be put 
in' sfrit against such auctioneer and his sureties, and 
in* case of a verdict or judgment against such auc- 
tioaeer^ his licence shall thenceforth be void. 

And by 6 Geo, IV. c. 81, s.9, it is enacted, 
that every bond given by an auctioneer, or person 
settttig any goods or chattels, lands, tenements, or 
hereditaments, by auction, in any part of the United 
Kingdom, shall bear date with the day or date of 
the licence taken out for such purpose, and shall 
be binding upon the person or persons by whom 
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sttch bond was Biade and entered inta from the 
day of such d^te, ^nd not frotai the day On wfaich 
the smse may have been eide^uted and (telivered. 
And by the same clau^ it is providi^fd, liiat noihinfg 
therein containeJd shall ex t^id to toniilor render 
v6id aoy bond Iheretdfere made, and whidi should 
be ia force and unexpired on the 5th day of July, 
1 835, bat that every sach bond should remain a^ 
c^itinUe in force until the expiration tbei*e6f. 

In the 29th year of the reigti of his lalse Miftjesty^ 
an act was passed to exempt (subject to certain 
regulations) all piece goods woven in this kihgdotti, 
and which should be sold by auctioh, from the<duty 
itnposed on such sales; and by s&ct 3 of :thW;^^iit* 
it is enacted, that every person actii^ as auctiono^ 
at every such public sale by wby of ailttion as 
aforesaid, shtdl^ over and besides thel)ond directed 
by law to be given on recetviiig his licebe^, ^ve 
further security by bobd to his Majesty, bis h^irs, 
and successors, in the sum of five thousand pounds^ 
with two or mote sureties, which security tfee com- 
missioners T>f excise, or any two or more of th^n, 
for the time being in England and Scotland respec-* 
lively, or such person or persons as the said com- 
missioners respectively shall from tinie to time 
appoint for that purpose, are thereby authorized 
and impowered to take, that he will, within fourteen 
days after such sale at auction of any goods woven 
or fabricated in the loom as aforesafid, ddfver at 
the next office of excise, within such limits as afone- 

• 29 Geo. III. c. 63. 



said, a true, exact, and particular account in writings 
of the several lots and parcels of such goods which 
shall have been sold, the amount c^ the money bid 
8Si ^ch gate, esmd tine price of each let and patcel ; 
Slid further, that be will not at any time knowlag^y 
ofiSn* 0r pat up for sale, or sell at auction, any pieice 
goods or othergoods wovenor fabricated in the loon 
out of this kingdom, or any goods woven oor fieibriw 
cated in the loom in diis kingdom, which shall not 
be offered or put up for sale, or sold entire ih the 
piece or quantity in which the 6ame were taken from 
Uie loom, and in lots, for or chi t^e accouiit of tlie 
manufecturer or first purchaser fchereof, without 
charging for every twenty shilliiigs of the purchase 
money hereof, the said duty, according to the rales 
and directions of the act of the 17 Geo. III. 
c 50, and that he will not be concerned in any 
untrue or fraudulent contrivance or device, with 
ifit^tt to sell any piece goods or other goods woven 
or fabricated in the loom contnvry to tfa^ true intent 
and meaning of that act. And by sect. 4 of the 
sanle act it is enacted, that in case tl shall appear 
that the 'party entering into such bond hath acted 
contrary to the true intent and meaning of such 
bond and of Ifaat act, it shall be lawlul fcnr the 
commissioners of excise to cause audi botid to be 
))ut in suit 

It has been held, that if an auctioneer's bond to 
the erown is forfeited, the penalty is dtte^ and does 
not merely stand as a security to compel payment** 

" Rex V. Christie, 2 Anst. 586. 
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Sect* £.-*«0/* the Auction Duties payabk, and upon 

whom charged.' 

^ * • 

In this section it is intended to shew, first, 
what duties are charged by acts of parliament upon 
sales by auction, and then to specify the several 
articles which have been exempted from the pay- 
ment of those duties. 

0/ the duties charged upon sales by auction. 
By the 43d Geo. III. c. 69, sched. A. a duty erf 
sixpence, and by 45 Geo. III. c. 30, sch^d. A. an 
additional duty of one penny are imposed upon 
every twenty shillings of the purchase money arising 
or payable by virtue of any sale ^t auction in 
Great Britain, of any interest in possession or re- 
version in any freehold, customary, copyhold, pr 
leasehold lands, tenements, houses, or heredita^ 
ments, and any share or shares in the capital or 
joint stock of an^ corporation or charter^ com- 
pany, and of any annuities or sums of money charged 
thereon, and of any ships and vessels, and of any 
reversionary interest in the public funds, and of 
any plate or jewels, and so in proportion for any 
greater or less sum of such purch^tse money, $uqh 
duties to be paid by the auctioneer, agent, factor, 
or seller by commission. 

And by the 43 Geo. III. c. 69, sched, A. ^ 
duty of ten-pence, and by the 45 Geo. III. c. 30, 
sched. A, an additional duty of two-pience are im*- 
posed upon every twenty shillings of the purchase. 
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mOAeyy arisiog or payable, by virtue of any sale at 
auction in Great Britain of famiture, fixtures, pic- 
tures, books, horses and carriages^ and all Qther 
goo(is and chattels whatsoever, and so in proportion 
for any greater or less sum of such purchase money, 
such duties to be also paid by the auctioneer, agent, 
factor, or seller by commission. 

Bat by the 55 Geo. III. c. 142, the duty upon 
sales by auction for the benefit of the growers or 
first purchasers of sheep's wool, the growth or 
produce of any part of the United Kingdom, is 
reduced to the sum of two-pence for every twenty 
shillings of the purchase money. 

By the acts of parliament passed for byildingi 
imprbvihg, and maintaining the Liverpool docks, 
the corporation, who are trustees for the purpose 
of carrying themi into execution, are authorized to 
tevy certain raites and duties on the ships and ves- 
sels entering and going out of the port of Liverpool; 
and they are empowered to borrow money for the 
maintenance of the docks by sale (by auction) of 
assignments of the rates and duties so imposed 
on the shipping, securing to the purchasers 100/. 
each with interest till paid. It has been held, that 
such assignments were not mere chattels, but a 
<;harge upon the docks, and therefore an interest 
in land; aiid cotisequently, that the auctioneer 
selling such assignments cannot be called upon by 
the excise for the higher duty imposed by the 
49 G^d. in. c. 69, and 45 Geo. III. c. 30, on the 
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$al6 dieraof > for bemg ammterestm /on^, thj^ are 
liable only to the lower duty/ 

So t^e several instraments called bqndfi, given 
^r securing oa Uie parish rates the payment of 
100/« each^ and interest to the holder, by parishes 
^lajbled to borrow money by such means und^r 
the local paving acts, have been held not to h6 
mere chattels, biit a charge on the owners of houses, 
^. in respect of su(^ houses^ &c. and therefore 
vyhen sold by- auctioa are not liable to the higher 
auction duty imposed on the sale of chattels by 
the 43 Gep* III. c- 69, and 45 Geo. Ill- c. 30, 
but to the lower duties imposed by those statutes, 
bdng u sale of an interest in lands.^ 

And as we have before seen,*' the duty will 
sometimes become payable where no sale has in fact 
|;^kei^: place ; as where a price, is put under the 
candlestick, and it i& declared that no biding shall 
avail if not equal to. that, the duty will attach upon 
the price so placed under the candlestick, if the 
propier notices have not been given by the owner 
of his intention to bid.'' So the duty was held to 
.atti^h where a female auctioneer immediately after 
fin^ P^raou hid gave him a glass of brandy, but 
never spokiednriog the sale, and she, B&m the sale 
)y^,pver^ ja^a^ private rooip dedared that person 
the purchaser who had received the last ^ass of 
brandy.* 



• Rex v.\Tmttaiaey,,8 Price, 180. 
^ Rex V.Bates, 3 Price/ 341. 
< Ante 44. 



* Craio o. Criap, 3 Eaat, 337^ 

• 1 Dow. 111. 
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And in Walker v. Advocate Gmenl/ 
was heaid in the House <^ Lords on enxMr from thel 
Exchequer, fund in. which ife appeared ^t estates 
belonging to the irosteea of the MaidbponiBs ioi 
Titdb6eld.wefe advertised to be sold by pablic a«ct 
tion at Edinboi^ and that a nmber of peisc^^ 
attended in consequaice : that the plaintiff m 
ercor, a writer to the aigaet, was employed by die 
tnistees as tbeir^ agent to sell the estate: ^t a 
licensed »]ctioneer attended at the [dace and time 
of sale, but that Mr. Walker took the most active 
part in the Imaiii^ess. Mr. Walker stated the upset- 
price at 50,000/^ but no Udding was made upon 
that sum. He then stated, that he should be readv 
to . treat for the sale by private oontcdct, and the 
meeting broken up. Mn Walker left the house, bat 
soon after, while he stood near it in the stiieety 
some gpfitlemen, who. had -attended ia the pablje- 
TssnOj came to^ him, and.sakl they would, make aoi 
offei^ provided it was^not noinmuaicateyd to others^ 
Mr. Walker stated, thai it would be. unnecessaiy to 
maka- any offer, either, verbally or in writing, imless 
it wa3 jsomething better than 50,000/. and that the 
best or highest offer above that sum would he pre-* 
fafnred wUhoi^ jnO'tiality. Ib two or three hours 
after, several offers in writing were deliv^ed to him. 



■ ,y ■ » ■■ 



' • IDow.lil. ItwasBuggeitod by 
Lord Eldooy that the information 
ought to have been against the ti- 
cemed auctioneer; bat that point 



bad not beta aotieed bdoify and- 
there appeared to hare been an un- 
derstanding that no advantage way 
to be taken of that circumstance. 



fQ» vjnmmanf mm^m ntA^MA, 

bciuafl^ iqM&ed llie kttersyraadibtitid lii ofeie'df 
final an offer of iO^J^O;^ ; . vr&ich, h^kk^ .iKe b%fa^ 
nw' aeQ^9lBd. It w»: damdod^-that Mr. Wi^]^ 
liMrfag^ enti»^^ilito^a:JtKeaqf 1^ aMilal pedMfiMtf 
and. engaged thatlimiii|^klbiilder stoutd beth^ 
fm^msetj the case rcaibe udlhin the woydsi '^ dr l^ 
any other mode of sale at auction^ or wher%l^ t/fe 
highest bidikP-is^eeiAtdthepBfrchase^ rand that 
tha aiferti0i>-duty: attached; : ; 1'^ r •; 

;m ^BiiJtati aeeiiis thettia might have taken any in-* 
dividaal he pleased and concluded a baiiigfl^a Willr 
Hha)'a»d that k sucKvcase tlieaucttod duly weuld 
nei& faavtd attaeUedi^. . ' t <>. 

By/ihe .4S Geo^ IH^ c. 55v scbad^ D/lie.^» a^ 
<toy:iof liL^A 6d was imposed 'upon tber a»c«iDfie<^ 
for.evwy carriage with foiir wheels' whieh-he ahosli^* 
s^l b^ auctioa, for or in expectation^ lof: profit <tov^ 
rQ|wai4^ andca duty of. I U. Sd. .itit ewt^ b«arii|^> 
w^ tira.Miiieebi which he should «d ^ll;niiujiith^^ 
dD^a iMr0 aapeabd. byitfae 6thGeoi IV.JC^iJfjfUl^''* 
and' 6u(b cacrHges are now liahie ontyMOt:tibie>< 
d9iti^ impi^wd by ^ 4(S Geo.IIL c; 69/ and>4hiil' 
4^ ($e6. IIL^.isSCh , . • , i r' *;. 

: By tlK i9th^ Gea.ilL c. 5fi, a. €, cartaini^ 
duties upon sales by auction^ imposed by^thatl^ 
stfitufte, dad whioh .have since been Kf^^ksi^ "are 
d^laxod to be ^jcharga upon every aiKCkkoeer or 
seller by comibission immediately &6m and after 
the knocking down of the hammer or other dosing 
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of the bMcti^g ; hi Htti of the du^ Imixned by 
^ iMt mMtiM(ed.stetuta^ the dieties imposed by 
Ihe ^ Q^^ III. c. €9, 45 Geo. IIL c. 90, and 
S5 G^. III. c. 142> hove been sabstitiited, bnt tfie 
lumrraon made by the 6di aoGtioQ of the Idtb 
G^Ow llh 0. 56, and other f>rolrisioiis of the same 
statHta ha¥e been extended to the duties rabee^ 
qaently imposed. 

In 9k preceding part of this work,"" it will be 
seen i/vhat powers are given to the auctioiieer to 
enable him to recovor the duties with which he is 
so chai^ged. 

By the.l7diGeo. IIL e. 60y s. 8, it is enacted, 
that nothing therein contained shall ext^d te m» 
strain atfy pers<m acting as auctiimeer at any sale 
hiy way oi awtion from making it a conditd^n of 
sale^ thai the duty granted by that act, or any ob- 
tain portipn thereof, shall be paid by the purchaser, 
ov^ and above the price bidden at sadi sale by 
auction^aiid that in such case the parson so ac^g 
ap auctioneer, is thereby au^rised and lequtted 
to demand payment of the duty £rom such pur* 
chaMr, or such portion theieof, as is expressed in 
such agreement, and upon neglect or refusal to pay 
the same, it is thereto dedared that sadk bidding 
^haU be null and void. 

M^ere upon a sale of lands it was stipulated In 
the conditions of "sale, that the auction duty should 
be paid by the purdiaser, wlndi the purchaser 



-•*• 
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accordingly paid, and the vendor afterwards failed 
in making a good title to the premises sold ; Lord 
EUenborough held, that the purchaser might main- 
taia an action against the vendor for the amount of 
the auction duty which he had paid." 

Of the property exmpted from the payment of 
auction duty. By the 17th Geo. III. c. 50^ s. 11, 
12, and 13, provisions were made for exempting 
certain articles therein mentioned from the pay* 
inwt of the auction duties, but oth^r provisions 
faave by the 19th Geo« III. c. 56, been substituted 
in lieu thereof, and these latter provisons have 
since been extended to duties imposed by subse- 
quent acts. 

By the 19th Geo. III. c. 56) s. 13, it is pro- 
vided^ that the auction duties shall not attach upon 
any sale or sales by way of auction of estate or 
chattels made by any rule, order, or decree of bis 
Majesty's Court of Chancery or of Exchequer in 
England, before the master in Chancery, or &e 
deputy remembrancer of the said Court of Ex^- 
chequer, or by any order or decree of the courts 
of great sessions in Wales, or by any order or decr^ 
of the Court of. Sessions or Exchequer in Soofr- 
land, or to any such sales made by the East Incfia 
Company, or the Hudson's Bay Company, or by 
order of his Majesty's commissioners for the duties 
of custom or excise, or by order of the board of 
ordnance, or commissioners of the navy or vic- 
tualling offices, nor upon the sale by auction, pf 

" Cane v. Baldwin and others, executors of Baldwin, 1 Stark. 65. 



AND UFOK WHOM CTHARGRD. 211 

any goods distrained for rent or non-payment of 
tithes. 

And by s. 14 of the same statute it is provided, 
that the duty shall not attach upon any auction to 
be held on the account of the lord or lady of any 
manor for the granting any copyhold or customary 
messuages, lands, or tenements for the term of a 
life or lives, or any number of years ; or upon any 
auction to be held for the letting or demising Any 
messuages, }ands> or tenements, for the term of a 
life or lives, or any number of years, to be creatcfd 
by the person or persons on whoee account sudh 
auction shall be held, or upon the sale or sales of 
^any woods, coppices, produce of mines or quarries, 
x^t upon any contract relating thereto, or to the cut- 
ting or working the same, or upon the sale of any 
materiais used in the working of such mines <^ 
quarri^, or upon the sale of any cattle, and live or 
dead stock, or unmanufactured produce of land, so as 
such sale or sales of wood6,coppices, produce of mines 
or quarries, cattle, com, stock or produce of land be 
H^fcde whilst they continue on the lands {H'oducing 
the same, and by the owner or owners of such 
lands, or proprietor or proprietors of, or adventure 
or adventurers in such mines or quarries, or by his 
t)r their steward or agent, ste^'ard? or agents. 

It has been held that tithes are a tenement 
within the meaning of the last mentioned clause ; 
and that a letting by auction, of tithes of corn 
then standing and growing on the ground, to be 

p 2 
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trw$farmd by .\tajr of iease foribDe ypdr,; 
imence from before the day of iiie Buotiany xsla 
X^ing by auctiotl of thetebementi^'miii hofcidL^sab 
f4 tlie. tithes^ even .altbough/no actaabbrae^^dhbtdd 
jbp ai^erwarda made . of . sudi dtbes^ • siBdr* timknagp 
^^tion du(y thelreforo attaches ajlon stiob lettingib 
And by.S; \5 i4i iBs» last .motioned dbatedDl9f)U 
38 ii${|aQte4» that.no duty shall attaxzhituf^CHil^an^ 
^tate, g<¥dd3yOr chattob, sold BliHueticb ibcdb^lbe 
tai^thOrity: oif luoiy ^enff, or under <khtirifl^tAo the 
)liene^t of creditors^ in execution of any ju^gpiedt 
(hf^ Qr obtained ; or any eBtaite or efieclb ti^^l:bBki- 
i»p(8y acidvby order of the asBignee M^hs^^igaitA 
.iu^^.^ny commission of bankrtqsitcy{*tifiir iipcm 
^wy .goods imported into tfais^kis^^^tomr b^ aMiy W 
opordl^findke from any BritishicolpdyioriffiablBliifMi 
in America, the sanie \hetng< bf'Jthe^^Wihjbpri:^ 
dijitce^x^/iOaiuifaetiire^ of the SBid>colonies6E)r/^lan- 
j^tioijs, iQA . theiirat .sale of such ^rads i hy vs^^ioA die 
4^Qtt0t;jof tbe.fonginalikiportbry to^whomTftJte 
amoii wem conaigoHt.fflid by wfaomv^th^ 'ims 
fiAteced at^itbe cu^tamfkojusei^ dt the ptirt of^ impiaA* 
ll^tioQ^ sd as such sale h^- ihsKle 'vMthiD bl^dase 
'^»6Qi^ after sqdx good^ sinAl berea Hnp6rled ^ma 
fif any ships .'or thetr thckle^ appfocd/ knd^futiiitianEi^ 
or:, thei(Cal^eii theseo^ wfaiicb ':iianf be-MiiksDiiaiid 
leoodemned as'.piice; which €h8ll)be':8QUb'iniTtbii 

ot which It Is eittcteifl; th&t'^vil 
m\» of miy n^eal ox f>lff^^ edkle 
of ao)r l^ankrupt or baQ^^nipto 
shall not 1M liable to aiiy auctiOD 



- • Hex V, Ellis, 5 Wee, 523. 
;^ Wb» eifinptioii iacpaflvmcd \fy 
ihfi 6 Geo. I V. c. 1 6, which 19 entitled, 
''An act to draend the laws rektihg 
to bankrupts ^" by the 98tb sfiotion 



any 
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lriiigdoi(i,^l^ oriforthe bwefitof the eaptdtt theve^ 
j^fc^ luir'to any sfatps^or goods that may be wrecked 
fir straodekl oDf liie coasts of this kingdom, a»A 
aotd "by aiKtion^ for the benefit of the insiirers br 
fM0|met(»r8 thereof^ or which may be sold free of 
dutyi to dbfray the charges of salvage ; nor upon 
gofldd. damaged by fiire, luid sold by order of, and 
fnr.'tlis denefil of the insurers of such goods, nor to 
9fAe9iibade.iay tiiKtees, chosen in pursoa^nce of the 
wtt wfitbis 12tfa Geo. III. c. 7fi> intitukd^ ''An act 
Ibvrr^l^efing the payment of the creditors of 
JAmlVeiit debil^rsi more eqaal and expecKtious, and 
Aiife^atbig'the ^liiigeace of the law- by srl<$&^ 
anepil and' pmtn^g; and for extending the prhrik^ 
lof ^iUs td p[EoitaJBsoky.BOtes^ and for limiting actions 
ii|BidiiitJB9|si<and {Insomissovy notes m liAt fikrt^df 
^i^tiBfilaim cdled Scotland." 
ir^i'A^tenant in fie .mortgaging for. 1000 years has 
$ifa bmgsr ahy estate or inteiiest mtheilaoids'higber 
dtoungui gqiwty. t)^ redem i^feiap i;^ and if on) Ms b^^ 
UKBiDg»ibankni|it bis acngdeesi. lake iqion di^a^- 
^aimsi fo adi .the wholfr •p]3d>p0rt^ absdtutely » the 
testate of : the bankrofitt, U haks been held; that 
laKhlaz'SB^iifi Det^i^illn& liie -esemptioa in the last 
^»0tinn6d)icdi^ln^ and is therefore liable to ^ the 
Jaiietioaldlity^j * innirsiidi a s^la. wofuld probably have 
Jikbnixdmidadd as^^xempt from: the payment '4;if 
ijjjie jfcitjf^ jif.,tbe,a3^gpee8 had previously rede^ied 
^iim ^estalej^ - Nor will the Court of Exd)e(]^er on 

'SUcli' .^k ^ale de^duc^' the proportional part of the 

■ 

• Rex ». Abbott >*JPnci>, 1^8. "" "«» Ibid. 
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duty payable on the vahie of the equity of re- 
demption, for they consider the entire duty to be 
payable by th^ auctioneer on the whole, at the 
conclusion of the sale; and if the interests are 
blended so indiscriminately by the assignees, whose 
duty it is to keep them apart, the Court will not 
relieve them.* 

To prevent the duty attaching, the estate 
should be sold by the assigneies subject to the 
mortgage. 

And it has been held, iHat a sale by the mort- 
gagee of a bankrupt's estate before the coinmis- ^ 
sioners, under an order of the Lord Chancellor, h 
not within the exemption, in the 19th Geo. III. 
c.^50, s. 15, and is therefore liable to the auction 
duty, it being a sale' by a mortgagee, and so ho p>art 
of the bankrupt's estate.^ 

By the 29th Geo. III. c.€9. 3. 1, it is enacted, 
that all goods whatsoever, woven or fabricated * in 
the loom, in this kingdom, which shall be sold entire, 
in die piece or quantity in whidi the same were 
taken from 'the loom and in lots, each lot whereof, 
shall be of the price of 20 pounds sterling or up- 
wards, shall and may be sold by public auctioti, in 
lots as aforesaid, for or oh the account of the ma- 
nufacturers, or first purchasers thereof, respectively, 
by any person duly licensed to exerelse the trade 
or business of an auctioneer, tet not otherwise, free, 
from auction duty. And by the Sd sedtion of the 
same statute it is provided, that no person shall be 

• 3 Price, 178. »» Coare w. Creed, 2 E«p. 6d0. 
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ex;einpted frpm t^e payment of the said duty for or 
in respect of any such goods sold by. way of auptioB* 
uiijess such sale shall be carried on ia^ome ware- 
liQusa», room* or place, whereof a true and particu* 
lar entry in writing shall have been made with the 
proper officer at the next office of excise within the 
limits where such warehouse, room or place shall 
Ue situated, and unless such goods shall be openly 
shewn and exposed at the time and place of such 
sale. 

t By »he 88 Geo. III. c. 37, s. 12, it is enacted, 
that all deer and other skins, the produce of East 
or West Florida, in America, and which shall be 
ioiported into this kingdom directly, from thence,. 
4Q^y be aold by auction, free of duty, on thQ first 
^le thereof, by or for the account of the original 
importer, to whom the same were consigned, and 
.b|[ whom they were entered at the custom-house, 
at.tlikQ port o( importation, and provided such sale 
t)e made within twelve months next after the im- 
portation of such deer i^nd. othei: skins respectively. 
The 30 Geo. III. c 26, s.l, contains a simitar 
provision. r^speptipg all gpods imported into this 
kingdom l^ way pf nierchaijidizei, froip the settle* 
ment of Ywatap, in $0Mth America. 

. The, 32 Geq* III, Q. 44, contains a similar 
pcQvisiqn respecting all whale oil, whalebque, 
avibergijis, apd head matter, and all skins of seals 
apd other animals living in the sea, and also all 
elephants' teet^ palm oil, dyeing woods, drugs and 



otter anmanufactured wood for the use of cat^lrb 
i|i«l(fiQiBiaiiitiit|u9f ciiiaiwfiMtiBl^j^>iitii^^ 

aJ»badU::V r. vf... : .-: :• ..• -i / ^\U^\l UoH oifi'io 

viril>i|<te^)0CtiDgildl:oiKiii^€b.«r >pi^ As^qatSft^ni 
pliiiiious'imiinab, OpUod sea crnvs (H:J$eai(riepb9$i$9ih 
and? \^ck is ^^ominoiily ^called Hor* iknowi\Y}^o tk»B 
nitme »of dephant'oiL r ' . ^ .iil.ojOfit^ 

iTfae^iGed/UL.a ^1,^^. 8,.«mtaiii8ai ^vflifei 
pfovisibnc f^speotiag aH > wheats ^btarie^^fl^risiitt^i 
ri(ie/jpeaa^^ beaoa, imd txthsir q0no8bd6^gr^aii]KifeI 
e^by spvt) ^floiify nieal^ JMef^ fsork^ iiiteis^^fjiiMM^^o 
ctteese^ABHc^ bTitter^ifilpiorted'iritQ.'that)i|» 
united kingdom called Great Brilaiaii ^ i bloa t^ySho 

i Amt ihe :^ Gee. .iII.,x.JS5^ <»i3!»lt(nifiu^ a 
siiln)OTproVision>»Bpectidg\;al| gdQda^iwi«!^,an^mIJ 
ch^oDdiae, ami e£&cl%impeiiediiafiany'fiidiahd3^ 
on^natoel £eom anj^ JB]ftii^iJCQlbny>9f^^^ 
Amerioa^ xit^ ftifmiahy^paAv5is^tte»lf«ited.&^^ 
Ata^ieA^^ ^^ -i-irj "J jJ/--; vj^ri'.- ;r.ib to enoi^^'v^aq baa 
But the time within which boffibeimpbif^feQafQiii 
any Briliidi tobiny ind^in^ricai iiiay)l)e^a^>Hy ^c- 
ticmHliiithqiitpapDieat of do^^is b^^erS^GntouIIifidij 
e. 58^'^»ul£eKtefidbMlv^a]xiIldi0: soofibiis i|&eiefa^ «kk}u 
enaptidd. :from' llws^ payii»tk> <tf idady i£ • soUr ^jiililistjse. 
ther^laiQci 4hall- h^ audi^^mik>^igl^ 
honke pt wflarcliQdise8^iinderitihQv4di@eoailIL i&ilSfi^u! 
ori^igf^iOtbevtaotolr acts iAifaaititmant ralatiigilbiL 



tfiliM«tt'^di^,rii^e^^w loeidiikidisRvvAeegnkiuiidl 
of the West Indies, brought into any of the dwdnlB 
bsfitqsiF^tiitbti^* 0f ite WeWMndla iDmSd (Dbm^k)iy, 
inOte/^peit i(»f ilbn^oiH j^hiohiahaib teM|dc)b]f!(th8^ 
dim^dt$^yMi the: svkt^ comp^^ jdrrdtnderD^thbiin 
iil|iyilol$iyji conformably i (to v{he; prei^nsioni^^ k^^^^^ than 
42 Geo. III. c. cxiii. s. 15, l6ji v^hkh >te im )aoln 
r d i Ktoff fD^ettonceras.bC diei Uid» odnlf^aar^l^ 
rQ&Mi9uw[th6mse]^es>fordiai^9!^ 
liiidifigity abcdioaBitig, iatevest (tf iBonej^ c^dimf d^ii 
oi^cfot^yMhcb: pbrpose refepbctingcthe^safiw^^s^j^o 
be>xfi'el^G£i^e;dhty imposed :l^ law^ad ^0CHl^>a9ui{^ 
effects sold by anbtinii;. u . .- ■ i » mj? :;;r>i 1 ai/nii 

n ]^Jtfae^42^eD.eIlJ.x.ll6, e. H ft,!tt idleiiHiil^, 
thot^QO .^Hty^hftli be fiayablr kr impect of oqyzpMrt I^. 
ofi]irffeiim6]Diie& nirhieh' shal| air^:>tiy < ia^n p£na(ii^i:> 
mabtes/i^niessaage?^ iand^ ilbfibi^eBtSf! aiid^etkeno 
ndtedttbmeillsjiivHdbliiiiiyi^^ the ^vreis A 

tod provisions of that or. any other acts relati^gta A 
th0irBldm|iti9mjolIknd4aKi'/ asr v/ nn;r .' ;«rs 

thaLlhatlitA^<i»HUii)Gii sevetal' iKcta" Jmposing 'Qulric&>:) 
upot9a$des)% aiuGfika shj^lF^e^tebd to anytsale<'dr.!; 
sate^iby iMi^^ofi ^ndbidbof taiy.6$taliiB orchbttolftA i 
foelongingiieri * i\lttQ|b( •ihaU > briobg : ta hi& < (Majesty i * ! 
hi^i&irA^) or J ^ucc^sl^ls,' l^ehf ishaii ib& tnode liy ihir < < f 
ord^r.ii£jlluei aooittiiimpQrs '£aB tiie Jimci ibeingni^fi 
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his Majesty's woods, forests, and laad revemies, 
or to charge or subject any such sale or scales ,of 
any such estates or chattel^, or the auctioneer or 
auctioneers by whom any «uch sale or salei3 ^f^ll 
be made for or in respect thereof, with any of the 
rates or duties granted by the said acts, or any or 
either of them, for or on account of any such sale 
or sales, but that every such sale, and the estates 
or chattels So sold, and the auctioneer, so far as 
respects such sale^ shall be wholly exempt from 
such rates or duties. 

And by the 5th Gep. IV. c. 75, s. 2, it is enacted, 
that all goods, -wares, merchandize, and effect^, which 
under the provisions of an act made in the fifty- 
first year of the reign of his late Majesty Kiqg 
George III. intituled, ^' An act for carrying into 
effect the provisions of (t treaty of amity^ commerce, 
and navigation, c<Hicluded betwf^n his Majesty and 
his Royal Highness the Prince Regent of Portugal/' 
shall be imported into any part of the United King- 
dom, in any ship or ves^ bnilt in any of the terri- 
tories or dominions in the said act of the 51st 
Geo. III. mentioned, or condemniKi as prize theee, 
and being owned and navigated as in the satiie is 
mentioned, may be sold by auction free of the duty 
imposed by law on goods and effects sold by aue« 
tion :' provided that nothing contained in the said act 
of the 5th Geo. IV. shall extend to authorize the 
sale of any such goods or effects free of the said 
duty, unless on the first sale of any such goods or 
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effisctd by or on account of the original importer 
thereof, by whom the same were entered, at the 
Custom-house at the port of importation, nor unless 
such sale shall be made within twelve months neKt 
after the time when such goods or effects ghall have 
been so imported . " * 

Sect* 3,-^^0/ the Duties imposed upon the Auctioneer 

by Act of Parliametd. 

P&BVious to the sale, an auctioneer must de- 
Kver at the chief oflSce of excise, or to the collector 



. • By the 51 Geo. Ill* c. 47, it is 
ioacted, ibat ^ liny goods^wares, and 
iii«fcbi>SffiBe, boing of th^ growth, 
prodyce^ or mauufactare of any of 
tlie terrhorieB or dominions of the 
cnmn of Forti^a), which am aot 
prohibited by law to be imported 
into this kingdom, or the islands of 
Jersey tmd QtLeroM^t from odier 
foreign countries, shall and may be 
imported into this kingdom, and the 
libndB of Jeney and ^kienisey, di* 
tfct^com my such territories or do- 
minions, in any ship or vessel built in 
any of the territories or domiaionti 
of tha crown of Portngidf pt tab^ 
by any sjiip or. vessel of war belong- 
ing to the Portuguese government, 
or >y'«ny 8bi|> ov vessel belone^ 
to any of the subjects of (he territo- 
ries or dominions aforesaid, or hav- 
IttgcfMiiaiiBsiatis or lettersof marque 
ia|d |^epa^i8a^frQm the said govern- 
ment, and condemned as lawful prize 
in any conft of admiralty of the 
>aid govemtieatf and owned, by tbs 
subjects of such government, or any 



of them, and whereof the master 
and three-fourths of the mariners 
9t leiust are sqbjecto of such govern- 
ment, and such goods, wares, and 
merchandize, sAiall and may be en- 
ter^ and loaddd upon payment of 
the duties, and subject to the con- 
ditions and regulations hereinafter 
mentioned. 

By sect. 4 of the same statute it 
is enacted, *' that it shall and may 
^ be lavfol ht any petson or porsons 
to import into this lun^dofv ele^ 
phants' teeth and ivory from any of 
the said dominion8,either fn BrHuAi 
built ahipB ox ve^selfl pwned, iwrU 
gated, and registered according to 
law, or in such Portuguese ships or 
vessels as are in this act befiaremeBr 
tioned and described, and owned and 
navigated in the manner hereinbe- 
fore also aaentaoned and dasoribed, 
notwithstanding such elephants* 
teeth or ivory may not be of the 
produce of any of the dominions of 
the crown of Portugal.*' 



6F e?tidi^, In Whose colleciioh iua^ sale lb tM^ftd^tf 
t!6' bef, oratVBle office of excise nekt to the-fjfe»tr 
wHere hindx sale is intended to be, a Dbttee «f %v^ 
sale/and a catalogue of the several liitieles^^ intended 
to'be sold. For it is by the 19th Geo; Ilfc^^ai^lS? 
s. Pj ienacted, that every auctioneer w ddlA^^fey 
cbmihission, selling by auction witWn thfe' limits 1)f 
the 'fchief office of excise in London, shalt, t^d^S 
it fea^t befbte fee do begin any sfate 'by> Wtty«tf 
dtf^ion/ defi^^^r, or catlse to be deRV^)«tl*'«fr^tb«/ 
sffifif'cK^ office of excise, to ^e p«l^oh »i$fab '^IftA 
be'iippdinted by the' commissioners' df^^efe»i«i^ 
i^eicfeive the same, a notice in writing $<}gi^by stK^ 
Atietifcfiifeer, specifying in s\ich notfce^th^'^^ti^hP 
day tvheh sudi sale by anction is to^bd^y^nd>difibft 
at thd^Mtte^ time or^hin twenty-^fitmr. Koidrsf vfititq,^ 
deliver, or ceiose to be delivered to the peirson'to 
tp^ t^e appointed as wforesaid^ o; inrittett or printeel 
e^i^oe, attesCbd' atid si^d by such auctioneer^: 
or his known cteric^ -- ia wfaieti ^atalc^uiei sfaallbbe 
plIrtiGularly^ expressed and enumerated ^^ch' i and 
ef<rery aUkle, Idt^- parcel^ und things byieuohradee 
tib&eef intended tb' be doid'ol snohvaisetioii ; f-Boid 

• 

that evei^ such auctioneer staling :by auetion ii»trayi 
fMrtof Great Britain ^not 'Wiibin the; Hii»tetof'>tlie 
said ehiaf office of excise shall, at least 1itreer&a;^e 
before he do^ b^gia any Dale by ^stsf <49f/ auctiwBj 
deliver^ or caase to be delivered tb ibe collecltNXDJoi 
idKdse, in; whose coUaetion^^siiehBaie is wl^nobid :tb 
be^^^ at the offiGe»4>f>^6Xipt6e' next Jia tb3!f>laeb 



HPfySipg^^igiii^ by 8uch ftHctian^ri'^peciifying.thfiii^^p^ 

^MJh^^ht^j&tMaw tUWi or. iifi^Wn ,twcn|y^^TW^^^^ 
^r^.dcijiviieri, cp^ (^uise la »be (delivered tofip<^ .opjr^ 
^tQr/)oii? aJbt^e o^Boerof §xdse ne?it to thi^pl^ce 
^erp: $uob^snl^:i$. intended to be^ a writteft. op, 
pi^i^ftad iC|al4lpgu^ attested and signed by such au(^» 
tj^n/^m, or ^hi^ known clerk»ii:^ ^hich catalpgiie shall 
top%l^ifi4»r)yep(pr03sed and ennmer^deach.a^d 
♦SSfyd^jrUcle^lol^ parcel, and tWng, by such amc- 
lif>q^r.;i^t4Qd^.to be < sold at avch auq^iOn*.. And 
tlw$e if. I4py iwotipiwer ; shaJl presume ta. jselji^ rfwy, 
^ii^ifif'^i^P^iOr effects, by way of ai^:tion^ if^itboH}; 
4i^l(iV!«ing *he noticea md . catelQgu^ thcsr^by ,irevj 
^poiited^ibr de :deUvered|i or ' «baU > at an^ ^ij^h iBfL\^ 
sril/raay estate/ goods, ciMrefftcta, not pi|rtip«UarLft 
ka^)iMmeiyo9[ enumerated ki such (atalop^ etvievy 
^nefa^aiiotioQeep sball^ for; <^very. sitch c^ianc^^forfe^^ 
add]Io£fe the sdm of tv^^M^ pousHil!^ . . : ♦ -/. 
J rti^BtAe^ SS^Geo^ IlJrS. W, iafter. wittpg *e 
dihssdotiea bf the Ib^ dieali^hed st^t«j^ at is 
inmt^d^>tfaat eitfei^ anotioneeii who. shaU.have de^t 
lf«rtd ixm . mttsied :te( '• be lieiiv^red r ^Qy /»i4^ ootieti 
orf icktalegnidl bi 3. i«de by .ii9iatioii\ititbiiQi Ihe Jiinit^ 
ef i;fherdUef^ ofice , Of . ^exdee- ini JU>a^qj, ; 0« it^A 
peoftOn'^wfao vQcted aa :h«s ;^erk b,%^ siii^h ftalfi ion 
Intendctdi'wlei^eWl wkhiik; twei^y^e^ day^^Qf 
^ td4yt:SpQcified in «wb oMkle^ as tbl^ pfirtiealf^r 
day-wheb sucb/sale by.auejbioja was to be 
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delir^r^ or cause 16 bo delivered at the otrief 
office of excise in London, to the person or per^ 
sons who shall be appointed by the conmiissioners 
of excise to receive the same^ a deolaraticNi in 
writing, setting forth whether or not any sale by 
way of auction had been, or was opeoied or begun 
under snch notice, or any article, lot, parcel, or 
thing, contained in such catalogue was bid for 
or sold at sndi auction; and such auctioneer or, 
person acting as his clerk as aforesaid, shall: make 
oath to the truth of such declaration before th^ 
- commissioners of excise or one of them, or before 
such person as the commissioners of excise shall 
appoint to administer the same. And that every 
fuictioneer, who shall have delivered or caused to 
be delivered any such notice or catalogue- lor a 
sale by auction, in any part of Great Britain, not 
wilhin the limits of the said chief office, or the 
perscm who acted as his clerk at such sale or 
intended sale, shall within six weeks after the day 
specified in such notice, as the particular day when 
such sale by auction^ was to be made, deliver, or 
cause to be delivered to the collector of excise, in 
whose collection such sale has been or was intended 
to be, a like declaration in writing, in 4nanner as 
is thereinbefore required with re^ct to persons 
selling by auction within the limits of the chief 
office of excise in London, to be verified in like 
manner, on pain, that every auctioneer shall, for 
every neglect or rt^usal of delivering such decla- 
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ratba, verified in the manner above m^tioDed, 
forfek the mm of 50/. 

By the 19 Geo. III. c. 56. s. l6, it ia for the 
better and more effectually preventii^ frauds, which 
might be practised by auctioneers selling estates, 
goods, or chattels, un^er the authority of sheriffs 
or their under sheriffs, or under the order and di- 
rectidn of the assignees under any commission of 
bankruptcy, enacted, that every auctioneer who 
shall, sell at auction, any estates, goods, or chattels, 
that have been seized by. any dieriff or under- 
^eriff, or by their authority, and by them or either 
of them taken for the benefit of creditors in exe- 
cution dF any judgment, had and obtained, shall 
specify and enumerate in the catalogue, by him to 
be delivered under the directions^ of that act, a6 
well the particular estates and effects to be sdd, 
as also the exadi sum to be levied under such 
execution; and that the sh^ff^ or under sheriff 
respectively shall subscribe and sign every such 
oaAalogue, and certify at the foot thereof, that all 
and every the estates, goods^ and effects, in such cata- 
logue respectively- specified and enum^rated^ were 
really and truly the f^operly of tlie person against 
whcfflft such judgtMut was had and obtained, and 
that the same and every part. thereof were actually 
sei2ed in execution of the same judgment ; and 
that every auctioneer, who shall be employed by 
the assignees under any commission of bankruptcy, 
to sell the effects of any bankKipt shall likewise 
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effecU,%n.tp be aold^ (wd th«it tte^ aae^kav^ 
aM(g|i^ if only owi uoder Mdli conmihiiw^ iiM 
8i^ipfqa|)ei and «^ 3u^ ; wt^gpe^ wd oertify al 
^ fi^Qt thereof tli«t-aU aiid ev^iy. the; 
gQpdsr (battels, md e^U iq sudi cftlak>g iw i < 
fll^efjtijiPely^ apecifi^ aad eenflmaied^ wei^^imlfy 
Mid truly the property oC the said banlminpt'at' 
^e of suii^ forth the said OQnmifleif]ii» wul 
thf», o^Qguei^ 80 signed and certified «i 
fibaU.be produced by every such auetmiier jto 
(terwHt tp whom such auctioneer is b^ Ihat^ 
dfi^eoted to deliver his accountt hefiwe 
t]|>^^ shall, he permitted topaashis 
]^vg the saine allowed* , AndJfwtliar^^diM 
fheriify jander sheriff, a3si9iee or aMgnedi, {i«|ie# 
Ijyely «h»lUnserty<9r safjQ^ ot pernlEt to he^Mnfterii 

|iii4^e0ified jp3^oi«M^, My eetate^gaotte/cHiiiA 
pr^ f li^t^ ; w>a&ioeveri/ other tiu» aach'40 ivMi 
71^4; a^d Amly. the property ol the .^dobferirddt 
^ebtp^ bftfikmpt or hiiikrupts, nMpeoiiee^;>iof df 
liny rs^f riff or wder sheriff d^dl^ onnli* wjp^lMt 
^«cfctily oq such catak)giw tfasi tml^iani ttd^Ibe 
ieyjjiedi jtMT; ehall. e^ify tfaenMm adyfidib mmt^'k^ 
levied, dien and in <svery '8aeb>da6ei>the*'{)U^ 
o^eiading .f helU for eyi&^ Mch . offeiiee;/foiMt> and 

vAlidik* i» hyr 8J7 df the am^^ataflkMe Mdad|i| 
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lMtt«ii$^j|pid» ttonigisdl by fire, which shall be mIA 
%wifer^aaid fev the b^iefit of the m9uter of 
iHfar9»ief^swb gMdi^ shall specify aAdejotOmemis 
in i^CKtakifffim txy t)e by h&n deliyered^Che piMSeu- 
jMigMds then to b# sold j aCid that the'insursi^ 6t 
jmieeri if .€aly;<me, AsM siirbsGribe. ahd i^'ga stieh 
^iteipgiia, and icertify at fhe foot hereof; that d! 
jdiEl;ev»l7«lh»^ckid8 itf^^i^ cdLtalogu^ ¥es^etiv^y 
IfrtfcttMl taad' eB»oifera«ed, were feat!jr and Mi^ 
^iili4Dt<tte betiefit of «ii6h insurer or insiit^; 
dbdpJthM'^llie asLlHlogad «o .signed and certifi^ 
datlkJbii |flrodttcs^ by every siich auttrbd^r to \)ii 
fMKflbjlo vWifOdi^toish ^^ctidneer i§ by lliat' ibct 
ittqgliMtlD /^Ubm% bis aocotmt, before 4iich iek^c\ 
Amtk idudbte ^li&itled to pass ttiS^ ac^Miiit oi* 
«i5i|iHre.di6iBiaM allowed; ^^iodeh^t, if ^ach iii^uref 
(faryjiiitiiiffifl <shAliiteK6rl/or i^fl^r or pera^ te tii 
jM^^idf^miaiiy ivKh ca(y«^ be ^^bsctftefli 

|hi«i aprUjitt iMf^ fMifyand'traly «</ b6 sold fbf 
tbeiiMe&t of ^hkn i^r l^ui; of if atiy inlurei^ oi^ 
1ti|or9^c)sltttt« ^aii( or n^^tocfr to tfeil^' otx stidh 
flitj||^ua^thortrui^|mrticiik^ of tlie goods toiBe 
Mfldiittmbfihsntiawl' ia e'rerf sueh casd the party 
i|fcildii||t flliUl,^ eiseiy^ kt;h bflS^nee, foMbit atid 
^ifha;»iop^fi£t«tentyfioff|id«<( ^ ^ ' 

t.;ti?J^K^,ibt ISdi a^ctioti of the saibnl^ M^ttite 
it is enactedi that aU&iM» pefiittv^s/niA^rfeitu 
^j tlMl iOC»;>impWffl^.thitt l)a : Sped i fbr; 
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tecdVeredy or mitigated, by such ways, means, and 
toelhods, as any fine, penalty, or forfeiture, is or 
tttay be recovered or mitigated, by any law or 
laws of excise, or by action of debt, bill, plaint, 
or information, in any of his Majesty's conrts of 
fecord at Westminster, or in the Court of Exche- 
quer in Scotland ; and that one moiety of every 
such fine, penalty, or forfeiture, (all necessary 
charges for the recovery thereof being first de- 
ducted) shall be to his Majesty, his heirs, and 
successors, and the other moiety to him or them 
who shall discover, inform, or sue for the same. 

Sect. 4. — Of the Alhwance of Auction Duty,wher9 
Ettates, isc0 bought in by the Owner, or his Agent* - 

Bt the 19th Geo. III. c. 56. s. 12, it is enacted, 
that in case the real owner of any estate, goods, 
or ^fSscts, put up to sale by way of auction, shall 
become the purchaser by means of his own bidding, 
or the bidding of any other person on his behalf 
or for his use, at such sale, without fraud or col« 
lusion, th^i the respective <:ommissioners of ex** 
cise in Great Britain, and feuch collectors, super^ 
visors, and other officers of exdse, as are therebjf 
respectively authorized within their respective col* 
lections and districts to receive the said duties^ 
^all make an allowance to such owner of :tiie 
duties upon such bidding, provided notice be givep 
to the auctioneer before Tjuchrbidding both by tte 
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owner and the person intended to be the bidder,' 
of the latter being appointed by the form^, and 
having agreed accordingly to bid at the sale for 
the use and behoof of the seller, and provided 
such notice be verified by the oath of the laie*' 
tioneer, as also the fairness and reality of the said 
transaction to the best of his knowledge and 
belief. 

Bat by 28 Geo. III. c. 37. s. 20, it is enacted, 
that no such allowance shall be made, unless noticd 
in writings signed* by the owner and the person 
intended to be the bidder, of the latter being 
appointed by the former, and having agreed accord^ 
in^y to bid at the sale for the use and behoof oi 
the seller, shall have been givaa to such auctioneer 
before such bidding, nor unless such delivery of 
8uch notice shall be verified upon the oath of the 
auctioneer, as also the fairness of the transaction 
to the best of his knoxdedge. 

And by the 42 Geo. III. c. §3. s. 1, after re* 
citing, that divers estates, goods, and effects, had 
been put up to sale by way of auction, and had 
been bou^t in for the respective owners, either by 
the biddings of the agents of such owners, or by 
the biddings of persons under notices in writing, 
not signed by the several owners themselves, but 
signed by the agents of such owners, and also by 
such persons intended to be the bidders, of tbe 
latter being appointed by the agents of such ownen, 

• For form of notice, see Appendix, 232. 

Q 2 
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ana having agreed accordingly to bid at such re- 
spective sales for the use and behoof of the sellerd, 
and that it was expedient tq make some provision 
iti te^pect thereof, it is enacted, that a!n allowance 
of the auction duty shall be made to the owner 
on any estate, goods, or eftects, which sTiafl be 
put up to sale by way of auction and bought in for 
the owner,. either by the steward or known ageiil: of 
th6 owner, and actually eniplo^ed jn the mknage- 
ment of the sale of such estate, goods, or effecfe,!i)r 
under a notice in writing,' signed as well % any 
such steward or agent actually employed as 'afoije- 
sftid, as by the person intended to be the bidder, 
Qf the latter being appointed by the fonher,' and 
having agreed accordingly to bid at the s^le^for 
' the iise and behoof of the seller, provided 'that^o 
Silch allowance shall be made for oi^ in rei^ecft'of 
any such estate, goods, or effects, bought in' for 
the ownet by any such steward or agent, nrilfess 
notice in writing, signed by ^uth steward or d^t, 
of his the Said steward or known lagent'sbeSng 
' about to .bid for such owner, shall have bieeb' given 
to the auctioneer before such bidding'; and sfdch 
jdfelivery of such notice so si^ed* shall be VeiWied 
.upon the oath of the auctioneer, and dSb'the 
fkiVn^ and reaKty of the transactibh td the* fceat 
of his knowledge and beltef ; and it is klso pfbvlded, 
that na such allowance shall be made for of in 
respect of such estate, goods; or effects, bonglit io 
for the owner under any such notice in writing, 

• For form of this notice, see Appendix, 233. 
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signed as well by such steward or agent as by the 
person intended to be the bidder, unless such notice 
shall have been given to the auctioneer before 
such bidding; and the delivery of such, last men- 
tioned notice so signed shall be verified upon the 
oath of the auctioneer, as also the fairness and reality 

. of the transaction to the best of his knowledge 

. and belief. 

And by section 2 of the last mentioned statute 

^ it is enacted, that no allowance of the auction duty 
for OT in respect of any estate or effects whatever, 
shall be made on account of any estate or efi^ts 
haying been, bought in for the owner under any 

(Written npticei unless such notice shall, at th? time 

.. appointed by law for the auctioneer^ passing bis 
account of such sale, be produced by the auctioo^r 

, to the proper collector or other officer of excise 

.. authorized to pass the account of such sale, nor 
pnless such notice shall be left with such collector 

.,pr other officer; and that in case any dispute shall 
.fu'ise, whether such purchase by or for.theK)wner 
^fts not made, by coUusipn^ pr ia order to lei^sen 
t;he full sum appointed by the acts of parliament 
in that ease made and provided to be paid, or 
!Co;iQ^Ding the fairness of such transaetioi^, that 
then and in such cases the proof thereof shall lie 

^ upon, the person acting as auctioneer, and that on 

. failure therein, or in case of any unfair practice, no 

, such allowance j^hall be made. 
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3BCTr 5. — Of th0 Right of tie Auctioneer or Vsfidar 
to have thi^Auction Duty returned, where the Sale 
has not been carried into effect on Account of the 
Vendor's want of Title, 

By the 19 Geo. III. c. 56^ s. 11, is {»>ovidedy 
that if any sale bj auction of any estate, goods, Qr 
chattels, shall be rendered void by reason that the 
person for whose benefit the same was sold had no 
title %Q the same or no right lo dis|>oi^e thereof,, it, 
shall be lawful for the auctioneer who paid the 
duty for the thing so sold, or for the person for 
wliose benefit the same was ^old, to lay his, her, or 
their complaint before &e commtosioners of reKoise, 
or justices of the peace* within whose jurisdiction 
MG^ieotively 'such sale was made, and thie said 
Gommiasioners ^f excise, or justices jof the ^peace^ 
respectively are thereby required^ to hear and 40tei!r 
mifi^ iall sudi pom {faints, to examine witnassei^ 
upon oalh^ and to relieve the party so GOflopkiniBg 
of so much of his, her, or their respective paymentsi, 
as shall be so made out Jaefore thcsn to ha«re been 
overpaid. 

And by the £8 Geo. III. cS7, s.l9i Milmh 
recites the above mentioned clause^ it is ^oacted, 
that in otder to entitle the party con^^lainii^ lo 
relief, such complaints shaU be laid within twelve 
/:aleiuiar months after such sale, if the sale shall be 
rendered void within that time, or if the sale shaS 
not be rendered void within that time, that then 

^■^-^■^^■^M W* ■ ■■■fcl*IB I I ■■ ■ ■ ■ l> ■■■■I—— I ■ — ■■■■■■^l .■. .1 M M .1,, ■■ III " M B ^11 

* For form of warranty see Appctidiz^ 240. 
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such complaints shall be laid within three months 
after it is discovered that the person fbr wh6sd^ 
benefit any such estate, goods, or chattels, Was or 
were sold, had no title to the saipe or right to dis- 
pose thereof, and that no such complaint shall be 
laid, or any relief given thereupon, unless such coin- 
plaint shall be laid within that time^. 

, - I » -• , 

Sect* G.-^^O/ ih$ Aucthme/s Remedy to obtain a 
tUturn of Auction Duty which he has overpaid. 

Br 5« Geo. III. c;54, s* 3, it is emtcted, that 
if luiy auctioneer shall make effiy over*payment fof! 
or. <m account of the duty aiising on any sale by 
auction^ i^ shall be lawful fer the auctioneef makiqig 
snehrOvar-payment, within twelve momiliB next after 
the toyie of pnaking such over-payment^ to lay \m 
complaint before the commissioners of excise, or 
justices of the peace within whose jurisdiction 
respectively such sale was made, and the said 
cqoimissioners or justices respectively are theseby 
reipiified to hear andxtetemiine all wdk complaints^ 
to examine the witQpi^es upon oatb which shall (be 
pxoiifaiwd,«a8 well on the behsdf of the p^rty making 
6ud& Cfanpldfit a^ on ther^behedf of ail wad every 
other party emA parties, and thereupon, or by other 
due proof to relieve the p^ty so complaining, of so 
much of such payment as shall be so made put 
before them to have been overpaid. 
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Form of an Authgrity to an Auctioneer tq seH^ > > 
Sir, ' 



/ 



I, the undersigned A. B., owner of the several lots 

moAt^ed in the particulfirs of sale lierei^ntOv^P?^!^ 
do hereby ^ye you aut)iority to sell tjfaie same fo.r z|^e by 
public auction^ at the prices respectiv^y piarked^^^inst 
them. Dated this day of 1626. 

' To Mr. C. D.y anctibneer. A. B.^ '^ 

Notice by the Owner o/hi$ havmg app9h[itei^.a,J^ers^ 
to bid for him, and by the Person sq. (f[PJiQi^i:9f^,J^ 
bis Intentiom to bid accordingly, ^ :^. ,., 

Sir, . . ; ' . ■ ^ • '• -' - -i' '-'^ 

* I, ike d^dersi^ed A. B: of &e., owner of Has 
estaf^ intended to b6 !k>M b^ytMi'%'ptibiie ottcHoti^at, 
ftc, on the ^^ dtiy of ' ''i^t,^S^ Vensiyf^^gM jOa 
ncffkhe that I have appi^t6d the lilldi^i^fledl C.)]>; rf» 
&c., to bid at such sale on my bebiiP or for my use ; 
and 1, ihe above named C. D»/ilo heMby ^i^ yifu Bbtice 
that I have accordingly agreed to bid at such sale for 
the nse or on the behalf of the said A. B. Dated 
this day of ' -184^/' 

To Mn E. F, auctioneer. A* B. 

CD. 



i i 
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Noiic$ by th§ (hoiur's Agent of his Intention to bid 

Pereonally, 

Siil, 

■; '• ' . • , 

I, the undersigned A« B. of, &,c., agent of C. D. of, 
&e., owner of the estates intended to be sold by you by 
public auction &t| &c., on the day of 

next, do hereby give you. notice that I intend to bid at 
such sale for the use and on the behalf of the said 
C. D: ^' ©afed this day of 1826. 

. To Mr. C. D. auctioneer. A. B. 

jfoftteVy* ihe Agent of his having appointed a Person 
^^ i(P Vid^ and by the Person so appointed bf^ Ms 
*^-'''Sitenti6n to bid accordingly. - - . •.. 

• ^""'r' ' • . •/ .>!■/: 

oUK ./ ' " .", 1 . . . .jf «.' i 

I, the undersigned A. B. of. Sec, agent of C. D. of, 

;&!fc.V (Mi^ of the-festoteii intended to be sold by ydXL by 

\iu\iKc imction at, &c., oh the ■ day <rf 

next, do hereby give you iiotice,thiat I have a)>pohited 

&e undersigned E. F. of, &c., to bid at such sal^ &r 

Ife %se TOT J99 the. behalf iof th^ s»id Clf JQf» ; . H^d f. the 

.lMiidfJB«.iP. 46!bareby:gure^yoift no^e ik9tJii9iffi?%gXf^ 

(tor hid:iai(«MQb sdle for > the use or q|i the b^hl^lf ,^f the 

i«ai*C*>IK aeewltafly^ ^ ipi4ited:tWs..v. i r jiV'9^ 

Condiiioins of Sale of Real Property. 

) . 'Tuat the highest bidder shall be the purchaser ; and 
if any dispute arise as to the last or best bidder, the 
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pfemkes in dispnte sball be |>iit vp at a tonmr 
bidding. 

fi. That one bidding only bereserred to the Tendor or 
whom he may appoint ; and if bo advance be made 
on such bidding, the premises shall be deemed- to 
have been bonght in on his account and untsoU. 

3. That no person shall advance less at any biAHog 
than pounds, or retract his or her bidifitigi* 

4* Tliat tiie purchaser shall immediately after the sale 
pay to the render's agent a deposit of ^ {bounds 
per cent, in part of jwymeut of his or her purchase 
money, and sign an agreement for pv^ment of the 
remainder thereof to the Tender, on t^ . 'liay 
of next, at .. ttttvUeh 

' - time fmd- place the purchafie.it te be com}deted;v4^id 
the purdiaser is then to enter into the recisi{rt p6iAe 
TbntB aoid profits of the premises for his or her Me, 
all outgoings to that time being cleared by Iba 
vendor, -• > . 

5. That within from ike dsry of the sab 

the vendor diall at his own expense . prepare atid 
deKver an abstract of has tide to the> paidiaser^ or his 
or her solicitor, and shall deduce a gpod tide to< tbe 
premises sold.^ 

6. That upon payment ^sf the remmnderof Ae purchase 
money at the time and place 'abo^eaenttopwdy ithe 
vendor shall convey tbe« premises: to^the parohiEiser, 
such purchaser at bis or her own expense <to>prepave 
tiie conveyance to him or her, and to tender, or 
leave the same at the office of , . •. » 
at for execution by the vendor. 

7. That the purchaser shall immediately aftei^ the s^le 

I ' ' ' . .......... I ■ ! I . . . . I , J ^ I ,, ) ^ ^ ^ I < H1 1 11 ^ , 



APPKNDIX. 



^SSf 



to tbe aactiDneer the dnlies fAmrgtd by.aot of 
parliameot upon the sale of estates by auction*'^ 
at. "nat-a deduetion, after the rate of £5 years' purchase, 
shall be allowed by the vendor for such outreuts or 
annual paymeals as die premises shall appear to be 
subject to«^ . 

9. That i£ the purchaser shall neglect or fail to comity 
wkh lliese oondiiionSy his or her deposit money shall 

.be actuaUy forfeited to the vendor, who shall be at 

full liberty to resell Ae premises bought by him or 

her eitbffl: by public auction or {uivate contract, 

. and >tbe deficiency (if any) occasioned by such second 

vsale, together with all expenses attending the sme, 

-ishAil immediately after such second sale be made 

iipood ie the vendor by the defaulter at: tlii» present 

-Mride; and ai case of the non-payment of the sanser 

,4he vrtiole thereof shall be recoverable by ttie vendor 

'as and for liquidated damages, and it shidl not be 

necessary for the vendor previously to tender a con- 

neysmce to the purchaser. 

10. Lastly, that if any nujErtoke be made in the deserip- 
4iott of the premises, or any etfaec ecror whatever «faall 
appear in the particulars of the estate, such mi stake 
or error shall not annul the sale, but a oompensaiioii 
or ieqnivaleut shall be given er taken as the case 
may reqmre, such compensation or equivalent, to he 
settled by two referees or their umpire ; each party 
within ten ^dsgrs afier the discovery of the error, and 
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* Where the property intended to 
be sold is exempted from the pay- 
ment of auction dnty, as on sales 
by the assignees of a bankrupt, or 
under the decree of the Coort of 
Ohimcery, &d. thii condition abould 
be omitted. 



^ If the premises are desGiibed in 
the particulars as subject to the 
payment of any outrents or other 
annual payments, add " exclusively 
of those before mentioned." 
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: notice diereof gi^^en by tli9 piurtj makkig 8U€i)i;j^ 
. coverj to the other party, to appoint one referee hj 
writiiig; and in case either party shall neglect pr 
i^^ftise to Qominate a referee within the time ap- 
poipted^ the referee of the other party alooo msfy 
make a final decision; if two referees are appointed 
they are to nominate an nmpire before they enteir 
upon business, and the decision of such referees or 
umpire (as the case may be) shall be fip^l, , , 

i 

Where there are several Lois for 'saU, and the Title 
VetdH relate to them all, the fothwimgr OonJRtion 
' is neually inserted. ••>• 

That as the title deeds, which concern the premises 
comjsrised in these particulars, relate to other estates pf 
greater value, the purchaser of the largest part tbehreof, 
'or if the largest part thereof shall not be sold the vendor, 
shall have the custody of the title deeds upon his ebter- 
ing into the usual covenants for the production thereof 
to the purchaser of these premises, such covenants to 
be:prepared by and at.the expense of the.vec^dor ;/)iut all 
attested copies which xpay be required of such deeds 
shall he had and made by and at the joint expense 
of the vendor an4 the person or persons requiring ^e 

t • . , 4 . f 

Wk&e the Titls Deeds are inten4ed, to tie. r^taifs^ 
" hf the . Vendor, the following CoMditian .^hwMJ>e 

iniserMl, j < • » , . • .u^y "'.« Jr. t 



That as the title deed$ which concern this estate 
relate tp other ppperty. of greater. v^ue, .the vendor 



^taHl reiAii ^6 skmd in Mb custody; attd enter into the. 
nsuaV covenants for the prodtiotioh of them to the pur- 
chasers, such covenants to be prepared by and ai the 
expense of the vendor ; but all attested copies l^hich 
ihay be required of such deeds shdl be had atad matde at 
'^he joiiit expense of the vendor and the persdn reqtlirin^ 
^he Same. 






Where the Property is Leasehold it is usual lo insert 

the following Condition: — 

i^>\\Xhdt>t]|^.^r««d4>f shall not be required to. produce an 
abstract of the lessor's title, but of the origioal lease, 
aiid of the subsequent assignments thereof only. 

buplicate Conditions of Sale, wHK a Memorandum or 

Agreement for the Sale and Purchase, are usually 

, prewar ed and signed hy both Parties, one of which 

IS kepi ^yeach Party. The 'Memorandum or 

, Agreement is usually in the following Form : — 

' ^* '''lllfeliiofaiti'dum, 4hat ' ' * Of 'in A© bounty 

'W' ^ " ' ds agent for tod dh 4he Behalf of- 
' eF, Sec. hath this day sold fey public kuctidri at, flee, 

tli^ premises mentioned i^ die particulars and coilditidns 
of sale on the other half sheet to of, &c. fbrthe 

sum of £ and he doth agree that the said 

^ the vendor ^ah in all respects futftl on bis parttiie md 
' cdtt#kibn9 of sftle ; atid the mid hal^this day 

paid into the hands of the said the sum of 

£ as a deposit, and in part payment of the said 

'sum of A " ' purchase m'ofaey ; and he doth hereby 

^ fig^ce Ho play the remainmg sum of £ at 

ofoire^aid, on or before the day of next, and 

in all other respects on his part to fulfil the said con- 



\ 
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difioiig of sale. Ai witness the hands of the parties, ttu 
day of 1826. 

Purchase money - - 

Deposit money - «• - 

Remainder unpaid •> 

Witness, ""^ 

Two Sets of Conditions of Sale are frequently used; 
at the end. of one of which, is an Agreement to be 
signed by the Vendors Agent, at the end of the 
other, an Agreement to be signed by the Purchaser. 

The Agreement to be signed by ths Vendor^ s Agent is 

as follows: — 

I do hereby acknowledge that has been this 

day declared the purchaser of the premises mentioned 
91 the particular and conditious of sale on the other half 
sheets at the sum of pounds, and that he has 

paid into my hands pounds as a deposit, and in 

part payment of the said purchase money $ and I do 
hereby agree that the vendor shall in all respeqts fulfil 
on his part the smSi conditions of sale. As witness my 
hand, this day of * 1826. 

£. s. d. 

Purchase money - - 

D^osit money- *- - 

RemaiJider unpaid 
Witness, 

* >■ 9 W 

The Agreemmi to be signed byi, the Purchaser is us 

follows: — . 

1 do hereby acknowledge that I have this day pus- 
chased by public auction the premises mentioned in the 
particulars and conditions of sale on the other half dieet 



tof the sam of pounds, and have paid into the 

faandfl of the gtiiii of as a deposit, and 

in part payment of the isaid pnrchase money ; and I do 
hereby agree to pay the remaining sum of pounds 

tlnto at on or before the day of 

and in all other respects on my part to fulfil 
the said conditions of sale. As witness my band, this 
day of 1826. 

£. 8. d. 
Purchase money - - 
Deposit money - - - 
Remainder unpaid - 
Witness, " 

Conditions of Sale of Perianal Property. 

1 . That the highest bidder shall be the purchaser ; and if 

any dispute arise as to the last or highest bidder, the 
lot in dispute shall be put up at a former bidding. 

2. That no person shall advance less at any bidding 
' fliffib or retract his or her bidding. 

3. That the purchaser shall immediately after the sale pay 
'■ 'ihto the hands of the auctioneer the auction duty, 

^ and lilso a deposit of ten pounds per cent, in part 
payment of his or her purchase money. 

4. That the purchaser shall at bis own expense, within 

one month from the day of the sale, take away the 
goods purchased by him, and shall pay to tlfe vendor 
the remainder of the purchase money before the 
goods are removed. 

5. Tliat if the purchaser shall fail to comply with these 

colidMons, the vendor shall be at liberty to resell 
the goods either by public auction or private con- 
.traot,:and th^ lo$s (if any) occasioned by such resale, 
. together with all expenses thereby incurred, shall . 
immediately after such second sale be made good by 



Ae dMwker at this present sale, and in case of ikm 
non-payment thereof the same shall be recoTecable^iif 
WEkd for liquidated damages. 

JForm of Warrant to repay Auction Duty^ wk$r€ a 

^ Sale becomes void, in consequence of the Vendor nai 

heinff edible to shew a good Title to the Property sokL 

County of '\ To the Collector of Excise for the 

\ collection for the tfane 

tomt. ^ being. 

Whereas complaint hath been made before us» vhoae 
names are hereunto subscribed, two of his Mqeis^ 
justices of the peace acting in and for the said county, 
by A. S. auctioneer, that an estate at , iii^tlie 

4iBid county, was sold, on the day of last, bf 

imction, for the benefit of C« D., and the duty of «xi»se 
^urising from such sale, amounting to £ , hsA bMii 

pidd to you the said collector of excise for the ceUeo- 
tion aforesaid; and it. hath been since disooT^red that 
the 3aid C. D. hath no title or right to dispose of the 
•ame estate or any part thereof, the truth havitig been 
this day made to appear to us the said justices, by the 
oaths of the said A. B. the auctbneer, and the said 
CD.;. and this complaint haying been made witUn 
one year after the sale, [or within three months after 
discovery was made, that the said C. D. had no figllt 
to dispose of the said estate, or «ny part thereof,] theaa 
are therefore to authorize and require you, the tall 
coUector of excise as aforesaid, to repay the aaid A« B. 
auctioneer as aforesaid, the said sum oi £ ^ so paid 
by lum to you as aforesaid ; and for yoar so doing this 
^hall be unto you a sufficient warrant. GiineD under Mr 
bands and seals, this day of , 

in the year of our Lord 



^, •• . * i - • > • 

declaration in an Action T)y an Auctioneer against 

his Employer for Commission. 

^ -'iofi^ohksHih'^ to wit, — A. B. complains of CD. 
IHftii tj g IB the' ciistddy of the marshal of the Marshalsea 
il'^ditr* tori the now kin^, before the king himsdlf; of a 
j)jea of trespass, on the case upoii promises^ for that 
wh^reaf the said C. D. heretofore, to mi, on the 1st 
day of January, in the year of our Lord, 1826, at Soro;- 
castle, in the county of Lincoln, was indebted to . the 
pnd -A* S; in the snxm of £ of lawful money of Great 
dMteitt^'for this work and labour, care and diligence,' of 
jtiiftu8aid/vA.;:B. by him the said A. B. before' that <iifte 
JUtomi performed, and' bestowed, as the auctioneer ani. 
vi^Qiiiiof the. said C. D., in and about the s€Aifftg Utid 
jiii[wmi'fi|!, of rlirniii {rnnflii^ wares, afnd merclian>dii^/^ 
Hkm^HiCf D., attd io and aiMMit other dbe business^ ^ 
4Ulwd O. D«,'fflid for the said C. D«, and at his speoifl^ 
linMaiMeicBd request, and bemg^o indebted^ he the 0fiM 
A^n«.ift.yCoii8id0mtioQ thereof afterwards, tK> wit> oft:lb^ 
Af^aii^d^^nBart aforeiaid, af Homcastle afbres»id, ift-the 
^itinkif ^dwf&md, nndertodc, and then *f]n^ them 'fa^k- 
fUUfir liffaoiftistfd vtiie. said A. B. tb pay him the saidi^im 
#fli«ien0jr>»{Pii^beii he the said C« I>. shotM be theif^ntb 
H^towlrds ceMiw^lted*^ And whcareas- also* after watds^ 
M^v^wita'oh ttiOiday hod year aforesaid, at -Honicastle 
«Me^aii,-'ii»' Aeownty aforesaid, in eonsid^tion 
Iktt ^tlr aaid A. B*' tat the like special instance and 
iif(\\i^st Jot the ^Bfd C« D.,. bad before that;timri d^ine, 
l^foaqed, ani iteatowed, other ' his woric • and (abonr, 
AiteiAiidtdi%e«e£^ as:the.4l^c^io&ee]: £md agent o|: the 
Mih(£ul>».'iii > and: 'tthnnt' the selling and ^pesing of 
divers other good$v f»feres, and merehisidiBei <ittd^ iii and 
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about other the business of the said G. D., and for the 

said C. D., he the said C. D. undertook^ and then and 

there &ithfuUy promised the said A. B. <o pay him so 

much money as he therefore reasonably deserved to 

have of the said .O* IX» when he the said. C. D. should 

be thereunto afterwards requested. And the said A. B. 

avers> that he therefore reasonably deserted to have 

of .th^ said G. D. .the fiurther su^n of £ of like, 

lawful HKMiey, to wit> at Hcorncastle aforesaid, in the 

ppunfy aforesaid, wbeieof the. said C. D. afikervards, to 

W$t, 0^ the day and year iaforesaid, there had notice. 

And wfaerf^as also the said C D. afterwards^ to wit, 

oil the day atid year aforesaid, at Homcastle aforesaid, 

in the cpnnty itfbrosaid, was iadebted to .the. isaid A. S. 

in the further, sum of jp of like lawfol money^ for 

the work and labour, cace and dUi^enee, of the said 

A. B«, befor0 that time done, performed, end bestowed, 

in and libout the business of the said C. D., and for the 

said C. p., and at his like special instance and request. 

And bdng so indebted, he the smd CD. undertook, and 

theo mid there fidthftdly promised the said A. B. to 

pay him the 'said sum of money last mentiohed, when 

he the said G. P. should be thereunto afterwards 

requested. And whereas also afterwards^ to wit, on 

the day and year aforesaid, at Homcastle aforesaid, in 

the county aforesaid, in consideration diat the said A. B. 

at the like special iii^tance and request of the said 

G. D., had before that time, done, performed, and 

bestowed, other his work and labour, caTe and dtligenv^ie, 

in and about other the business of the said G. D., and 

for the said G, D., he the said G. D. undertook, and 

then and there faithfully promised the said A. B. to 

pay him so much money as he therefore reasonably 

djeseryed. to hftye of the said G. D., when he the said 



C. D. flboaid lie thereunto i^rwards requested. AmI 
the said A« B. avers, that he therefore reasonably de- 
served to have of the said C. D. the farther sum ^ 
& of like lawful money, tp wit, at HomeastleafonB* 
mA, in the county aforesaid^ whereof the said €. D. 
afterwfirds^ to w^ on Ihe day and year aforeftaid, ithere 
h^ noiiiee. [^Add the usmU moneg cotimts, amS 4 ^wmt 
onan'Mcoouni atuded^ and breach.'] 

Deciaratifm afumst un Auctioneer fer not duly ac^ 
^ouniingfor Goods deKveredto him to sett. 

For that whereas heretofore, to wit, on, &c., at, fltc., 
in consideration that the said A. B., at the special 
instance and request of the said 0. D„ would deliver to 
the said .C^ D. divers ^ods;, wares, and merchandize^ 
of gijpf^t value, to wit, rof the value qf JS of Jftwiul 

money of (^at Britain, to he sold and dispqaed of .by 
the said C« P«« for reasonable reward to him the isaid 
C. Xt, in that behalf, he the said CD. undertook^ and 
th^ and there faithfully promised the jsaid A. B. ijo 
sell <and dispose of the said goods, w^esu and mer- 
chandize, for the said A. B^, and to render a true and 
just ac(^ount of the sale thereof to the said A« B«, and 
of the monies arising from such sale, whenever, after 
the sale thereof, he the said C. D. should be thereunto 
requested. And although the said A. B. confiding in 
the said promise and undertaking of the said G. D., did 
afterwards, to wit, on the day and year aforeii^d, at, 
&c. aforesaid, delivjsr the said goods, ware% and mer- 
chandize, to the said C. D. for the.puifpose aforesaid; 
and although the said C. D. did afterwards, to wit, on 
the day and year aforesaid, at, &c. aforesaid, sell an4 
dispose of the said goods, wares, and merchandize, for 

n 2 
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and on the account' of the said A. B; for divers siim^ 
of money, amotinting in the whole to a large sum' of 
money, to "wit, the sumof £ of like lawful money. 
And although the said A. B. afterwards, to wit, on the 
day and year aforesaid, at, 8cc. aforesaid, requested 
the said C. D. so to do; yet the said C. D. not re- 
garding his said promise and undertakings but cpn- 
triving, and craftily and subtly^ intending, to deceive 
and defraud the said A. B., in this behalf hath not 
rendered to the said A. B. a just and true, or other 
account of the sale of the said goods, wares, and 
merchandize, or any part thereof, but the said C. D. 
hath hitherto wholly refused and still refuses so to do. 
And whereas, also afterwards, to wit, on the day 
and year aforesaid, at, &;c. aforesaid, in consideration 
that the said A. B., at the like special instance and 
request of the said C. D., had delivered to the said C. D, 
divers other goods, wares, £ind merchandize, of great 
value, to wit, of the value of £ of like lawful money, 
to be sold and disposed of by the said C. D. for the said 

A. B. for certain reasonable reward, to be therefore^ 
paid to the said C. D., he the said C. D. undertook, 
and then and there faithfully promised the said A« 

B. to render a just and true account of the said 
last mentioned goods, wares, and merchandize, to the 
said A. B., whenever afterwards he the said A. B. 
should be thereunto requested. And although th? said 

C. D., then and there had and received the said last 
mentioned goods, wares, and merchandize, of and from 
the said A. B. for the purpose last aforesaid, yet the 
said G. b. not regarding his said last mentioned promise 
and undertaking, but contriving, and fraudulently in* 
tending craftily and subtly to deceive and defraud th^ 
jsaid A. B„ in this behalf hath not rendered to the said 
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A. B. a just and tnte account of the said last mentioned 
goods^ wares> and merchandize, or any part thereof, (al- 
though the said C. D. afterwards, to wit, on, &c. afore- 
said, at, &c. aforesaid, was requested by the said A. B. 
so to do,) but-the said C J), hath hitherto wholly refused 
and still refuses so to do. [Add counts for m6ney had 
and received, and on an account etat^dr—^nd breach.'^ 

Declaration by Vendor of a Real Estate by Public 
Auction, against a Purchaser for not completing 
the Purchase, and for not paying the Loss occa^ 
sioned by a Resale. 

For that whereas the said A. B. heretofore, to wit, 
on, &.C., at, &c. by one E. F., his auctioneer and agent, 
in that behalf, caused to be put up and .exposed to sale 
by public auction, a.certain close, piece, or parcel of land, 
with the appurtenances, situate at, 8cc., upon and subject 
to the following amongst other conditions of sale ; that 
is to say, that the highest Udder should be the purchaser; 
that the purchaser should immediately pay down into 
the hands of the auctioneer, that is to say, into the 
(lands of the said E. F. 10/. per cent, in part of his 
purchase money, and enter into an agreement for pay- 
inent of the residue of the said purchase money, on the 
day of then next ensuing, at which 

time he shoidd have possession of the premises, on having 
k good title, and that the auction duty payable to 
government should be paid and borne by the vendor 
and purchaser in equal shares^ and the purchaser should 
pay down his share thereof to the auctioneer at the time 
of sale ; and that in case the purchaser should fail to 
ijomply with the said conditions, the deposit money 
should be forfeited^ and the vendor be at liberty to 
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resiil tke said close, piece, or parcel of land, wi4lk tbe ap^ 
p^tarteMnees, and tbeloss, if any^ ^ooasioned by swA weseke, 
together with all ehar^s shoald be made good by the 
defamlteir? as by t&e said coiiditiovs of sale, refereoce 
luriag thereliftto^ bad, irill amongst other fMngs i^ore 
fitUy and »t \ufg^ mppfear. And tfare salid A. B. in fact 
4aith, tbai ofr t&e siatd exposnr ^ to sai^^ to yrif, oh the 
same day and year first aforesaid, at, &c. aforesaid, the 
said. C. D. was 4ie highest bidder for, an4 thcoii and 
theie becameit and was in due manaer declared to be, 
the purchaser of the said dose, piece, or parcel of land; 
with the appurtenances as aforesaid, at and for a certain 
large sum of mouey, to wit, the sum of 500/. And 
iheteripeiB alkeirwards> to wit, on th^ day and year first 
afof^asaidy at, &o. afof osaM^ in couisideration thereof, and 
thai the said A. B., s^i the special instance and i^^est 
of Ihe said C« D.> bad then and there undertaken, and 
faithfiftlly promii»ed tbe said C. D. to perforol aiid falfil 
ktl things in the said conations of sale, contained on the 
part of the tender, to be perfonned and fuifflled, he the 
taid C D. undertook, and then and there faithfully 
promised the said A. B, to perform and fulfil eveiy thing 
in tbe said c^ditic^s of sale on his part and behalf, as 
snofa pfircbaser an aforosldd, to be performed and fol- 
fiBod. A|id arhboogb the said C. t). in pait perfonnanoe 
of tbe toid tei^^ and ^ofiditious of sale, add of his said 
promise and nnderlaking, did then and tbeifo f»ay down 
a cert^ stuDT o^ money, to wit, the siiiii of 50/. being nl 
and aftel* the rateol" 10/. pei^ oent. as a deposit upon and 
in part paysnent of the said purebuse ttlon^y ; and dM 
then aiid Aiere sign an agreement fof the payment of 
the rem«finder of the said purehase money, oi^ or before 
the said day of in the year of our 

Lord Aforesaid, on having a good title^ to wit. 
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at» 8ce. aforesaid. . And aUhough the said A. B. for a 
long tiiae before^ and upcHi, and after the said 
day of in the year last aforesaid^ was 

ready and willing to make, and did make i^pear to the 
said C. D.y a good and sufficient title in fee simple of» in^ 
apd to the said closi^,, pieo^, or parcel of land, with the 
«^urtenances« so as^ to enable him the said A. B. to 
wnToy the same to the said C. D. in fee simple *iRs 
aforesaid, and to exeeote, and caase to be executed, 
proper conveyances thereof to the said C« D. and after- 
wardil* to ifit» on the day aod year last aforesaid, at, &c. 
ilforesaidy offered to the said C. D. to make and convey 
to hiqii such good and sufficient title in fee simple to the 
, sMd close, piefite« 4>r parcel of land, with the appurtenances, 
fm>QO paynptent of tiie remaijpider of the said purchase 
PieiKsy, according to the aaid^ terms and conditions of 
.sale, %o^ wit,, at, &c. aforesaid ; yet the said C. D. not 
Y^gardiiig the said terms apd conditioiis of sale» nor his 
.sftid proivisye and undertaking, but contriving, and 
fraudul^Dktly intending craftily and subtly to deceive 
and defraud the said A. B. in this behalf, did not, nor 
would, on or before the said day of 

in the year of our Lord aforesaid, on having such 

good title as aforesaid, or at any other time, pay or 
c^use tp be paid to the said A. B. the remainder of the 
j^pid piorchase money, or any part thereof, but then and 
tljiere wholly neglected and refused so to do, and there 
wholly refused, then pr at any other time, to complete 
the ^d purchase, or to. accept a conveyance of the ssud 
dose, piece, or parcel of land, with the appurtenances, 
to him the said C. D. ; and thereupon the said A. B. 
afterwards, and after the said day of 

in the year last aforesaid, to wit, 
on, &c. at, &0. aforesaid, according to and by virtue of 
the said conditions of sale, again exposed the said close. 
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piece^or parcel of land» with' the appurtenaitces, to sale 
by public auction, under and subject to certain terms 
and conditions of sale, and the same were then and there^ 
at such last mentioned exposure to sale as aforesaid, re- 
sold for a much less price or sum of money than the 
said price or siim for which the same bad been so sold to 
the said C. D. as aforesaid, to wit, for the sum of 4007. 
whereby there then and there was a deficiency between 
the said price for which the said close, piece, or parcel <rf* 
land, with the appurtenances, were so sold to the said 
C. I>* as aforesaid, and the said price for which the saOtt^ 
were so sold on such resale to a lai^ amount, to wit, to 
the amount of lOOl. ; and the charges attending (Mioh 
resale, then and there amounted to a certain other lafg« 
fium of money, to wit, the sum of 100/. of all' Irirteh 
said premises the said 0. D., afterwards, to wit, on the 
day and year last aforesaid, at, &e. aforesaid, bad Bottce, 
and by reason of the premises, and according to the 
said terms and conditions of sale, he the said C. i>. 
then and there became liable to pay, and ougkft to hav^ 
paid, to the > said A. B. the said several sums of 100/. 
and 100/. to wit, at, &c. aforesaid; yet the said C. D. 
fortber disregarding the said conditions of sale, and his 
said promise and undertaking, hath not (althoogh hh 
was afterwards, to wit^ on the day and year last afore- 
said, at, &c. aforesaid^ requested by the said A* B. s^o td 
do) as yet paid the said sums of 100/. ^id 100/. or 
either of them, or any part thereof, but so to do, hath 
hitherto wholly refused and still doth refuse; to wit, at, 
Jcc* aforesaid. 

And whereas also heretofore, to wit, on the day and 
year first aforesaid, to wit, at, &c. aforesaid, the said 
A.B. at the special instance and request of the said 
C> O., bargained and agreed to sell to the said C. D., 
and the said CD. then and there bought of the said 
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A. S. a ceEittin otter dose, piece, or parcel of iand, witb 
the appurtenances, at and for a certain price or sam of 
neu^ney, to wit, the sum of 500/. upon the terms and 
conditions following, that is to say, tliat the said C. D; 
should pay down immediately a deposit of 10/. per cent: 
in part of the purchase money, and should pay the re- 
mainder on or before the day of then next, 
on having a good title; and that the said C. D. should 
have proper conveyances, together with such attested 
cojHes as might be thought necessary, at his own ex- 
pense, on payment of the remainder of the purchase 
momey. And thereupon heretofore, to wit, on, &c. afore- 
said, at> &c« aforesaid, in consideration of the premises, 
and that the said A.B. at the special instance and re- 
quest of the said C. D. had then and there undertaken; 
and faithfully promised the said G. D. to perform and 
fulfil all things in the said last mentioned conditions of 
Siile contained, on the part of the vendor to be performed 
nd fulfilled, he the said C. D. undertook, and then and 
there feithfully promised the said A.B. to perform and 
fiilfil- every thing in the said conditions of sale on his 
part and behalf as such purchaser, as last aforesaid to be 
performed and fulfilled. And although the said C. I>. 
in part performance of the said last mentioned terms 
su:^ conditions, and his said last mentioned promise and 
Wi4ertaking,^ did then and there pay down ai deposit of 
10/; per cent, in part of the said last ipentioned , pur** 
ebase money; and although the said A.B. before and 
QP the said day of was ready and willing 
to make and convey to the said CD. a good and suf- 
Jii^nt title to the said last mentioned close, piece, or 
parcel of kuid, with the appurtenances, and to procure 
to be executed to him the said CD. at the expense of 
the said CD. proper conveyances thereof, with such 
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attested copies as should be thougiit necessary, accord- 
ing to the said last mentioned tenn» and conditions, on 
payment of the remaindex of the said last mentioned 
purchase money, and to perform and fnlfil the said last 
mentioned terms and conditions, and bis said test men- 
tioned promise and undertaking in every thing on hb 
part and behalf to be p^ormed and fulfilled, to wil, at 
&c. aforesaid ; whereof the said C. D. afterwards, to 
wit, en the day and year last aforesaid, tiiere had notice; 
yet the said C. D. not regarding the said last mentioned 
conditions of side, nor his said last mentioned promise 
and undertaking, but contriving, and fraudul^aily intend- 
ing craftily and subtly to decetye and demand the said 
A. B. in this beiialf did not nor would, on or before the 
said day of or at any other time, pay th^ 

lemakider of the said last mentioned purchase money, 
or any part thereof, to tfie said A.B., but then and there 
wholly neglected and refused so to do, and afterwards, 
to wit, on the said day of in the year afore- 

said, wholly refused to complete the said last mentioned 
purchase, and wholly discharged the said A. B. from all 
further perfonnance on his part of his said last mentioned 
promise and undertaking, contrary to the said last men- 
tioned promise and undertaking of the said C.D., to 
wit, at, &c. aforesaid. [^Here add such other special 
counts as the particular circumstances of the case may 
require.'] 

And whereas also the said C. D. heretofore, to wit, 
on the day and year first aforesaid, to wit, at, &c. afore- 
said, was indebted to &e said A. B. in the further sum 
of 500/. of good and lawful money of Great Britain, for 
a certain other close^ piece, or parcel of land, with the 
appurtenances, of the said A. B., before that time bar- 
gained and sold by the said A. B» to the said C. D., and 
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at lis spedal mstance and request; and being so indebted 
he the said C. D. in eon'sideration thereof afterwards^ to 
wit, on, &c. afi>resaid, at, &c. aforesaid, andertook, 
and then and there faithfully prc^mised th^ ssdd A.B. to 
pay him the said last afentioned sum. of money, when be 
the said CT. D. should be thereunto afterwards requested. 
And whereas also afterwardis, to wit, on, 8cg. i^foresai4, 
at, 8cc. aforesaid, in consideration that the said A.B. 
at the like special instance and request of the said Q^I}. 
had before that time bargained and sold to the said CD. 
ft certain other close, piece, or parcel of land, with the 
appurtenances, of the said A. B., he the said C. D. un- 
dertook, and then and there faithfully promised the said 
A. B. to pay him so much mofieyas he therefore reason- 
ably deserved to have of the said G. D., when he ike 
said C D. should be thereunto afterwards requested. 
And the said A.B. avers, that he therefore reasonably 
deserved to have of the said C. D. the farther sum of 
500/. of like lawful money, to wit, at, &c. aforesaid^ 
whereof the said C. D. afterwards, to wit, on, 8cc. last 
aforesaid, there had notice. [Add ceunts for numey 
paid, and on an (weount stated.'] 

Declaration by the Purchaser against the Vendor of 
a Real Estate at public Auction for not making a 
good Tithy with a second Count for not delivering 
an Abstract of good Title in due time. 

For that, whereas the said C. IX heretofore, to wit» 
on, &ew at, &c. caused to be p«t up and exposed to sale 
by paUic auction, a eertain messuage or tenement, and 
(ttvers, to wit, acres of land, wi& the appurtenances, 
situate, 8cc. [deBcrtbe the premises as in the conditions 
of sate] upon and subject to the fallowing amongst other 



oonditiobs, thdt is to say, that the purchaser should pay 
to the vendor or his agent, a deposit of 10/. per cent, 
in part of the purchase money, and should likewise pay 
one half of the auction duty, and should also pay the 
remainder of the purchase money, and complete the 
purchase on or before the day of then next, 

£Aid that a good title should be made out at the expense 
of the vendor, and upon payment of the remamder of 
the purchase money, a proper conveyance at the pur- 
chaser'^ expense. And the said A. B. in fact saith, ih^t 
on such exposure to sale as aforesaid, to wit, on, &c. 
aforesaid, at, &c. aforesaid, he the said A. B. became 
atid was the purchaser of the said tenements, with the 
appurtenances, upon and according to the said condi- 
tions, for a certain price, to wit, the sum of £ 
of lawful, &c. and then and there paid to the said C. D. 
a large sum of money,' to wit, the sum of £ as a 
deposit of 10 per cent, in part of the said purchase 
money, and then and there also paid another large sum 
of hioney, to wit, the sum of £ of like lawful money, 
as one half of the auction duty payable in that behalf. 
And thereupon afterwards, to-wit, on, &c. aforesaid^ at, 
&c. aforesaid, in oonsideration that the said A. B. at the 
special instance and request of the said C D., had then 
and there undertaken, and faithfully promised the said 
C, D. to perform and fulfil all things in the said con- 
ditions of sale contained, on his part and behalf, as such 
purchaser as aforesaid, to be performed and fulfilled : 
he the sdd CD. undertook and faithfuUy profmi^d the 
said A. B. to perform and fulfil all things in the said 
conditions of sale contained, on the yenior's part and 
behalf to he performed. and fulfilled. And the said A. B. 
s^^, that although he on, 8tc. aforesmd (the first day) 
adiS'fibm (hence until and upon the ^aid day of 
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then next, at, &o. aforesaid, was ready and wmiiig 
to perform and fulfil all things in the said conditions 
contained, on his part and behalf, as such purchaser as 
aforesaid, to be performed and fulfilled^ and to pay the re* 
mainder of the said purchase money, and to complete the 
said purchase, whereof the said C. D* on, &c. last afore* 
said, there had notice, and was then and there requested 
by the said A. B. to make to him a good title to the 
said messuage, &c. ; yet the said C. D. not regarding^ 
&c. but contriving, &c« did not nor would, when he was 
so requested as aforesaid, or at any time before or since, 
m^e or procure to be made to the said A. B. a good 
title to the said messuage, &c. but hath hitherto wholly 
neglected and refused so to do, to wit, at, &c, aforesaid, 
contrary to the said conditions of sale and the said pro^ 
mjfe and undertaking of the said CD, by reason 
whereof he the said A. B. hath been deprived of all the 
benefits and advantages which would have arisen from, 
the completion of the said purchase, and hath been put 
to great expenses, amounting in the whole to a Jarge 
si^n of money, to wit, the sum of £• of like lawful 
money, in endeavouring to procure such title as afore-* 
said, and to get the said purchase completed, and hath 
lost all gains and profits which he might and otherwise 
would have made and acquired from using and employ^ 
ing the said sum of money so paid by him as deposit and 
diity as aforesai4» and other monies provided and kept 
by,him the said A,.B, for the completion of the purchase, 
to wit. at,. &c. aforesaid. And whereas also heretofore, 
t^ wit^ on, &c. aforesaid, at, &c. aforesaid, in consider- 
a^op that the said A,B., at the special instaaice and re- 
qu^tof the said C. D., had then and ther« bargained 
with the said C. D. for the purchase of a certain other 
messuage or tenement, and divers, to wit, other acres 



254 APPENDIX. 

of hold, lidth ike 4i{]g>iirtenaiices, at and for a large sum 
^ mmejt to wit, &c. and h^d paid to the said C. D. a 
eeriaia sua, to wit, &c. iu poirt of tiie lUst moiiticmed 
paroha^ money^ and ht^d also agreed io pay the residue 
thereof, «ad accept a proper ootiveyance of the said laat 
meatiooed n^saoage, dec. on or 1)^on^ the day of 
in the year a^es^d, on tnuriog « good and valid 
title niaie to thim to the said messuage, &c.; he the said 
C. D. then and there, to wit, on, &6. aforesaid, at, &c, 
aforesaid, undertook, &€. that he the said C«D. would 
procure an abstract ol a good and valid title to the Baid 
last mentioned messuage, &c. to be furnished to the 
said A. B. in duo and convenient time, for enabling him 
to get such title examined, and a proper conveyance of 
the same messuage, &c. prepared, and the said last men-* 
tioned purchase completed on or before, &c. aforesaid ; 
yet the said C. D« not regarding, &c. did not nor would, 
aUhoi^h, &c. procure an abstract of a good and vdid 
tUle to the said la9t mentioDied inessuage, &c. to be fur- 
Dished to the sfdd A* B. in due and convenient time, for 
enabUng fajn^ to get siich title fjOKamined, and a propw 
conv^ance of the same «mossuege, &c. prepared, and 
the said last mentioned purchase completed-on or before, 
&c. aforesaid, but therein wholly failed and^made default, 
to wit, at, <&o. 'aforesaid; atkd ilhe said G.I>« then and 
there wrongfolly and injuriiHisly n^lected and omitted 
to furnish any abstract of title to such messuage, ficc* 
as last aforesaid, for a long und unreasonable time, and 
until an insufficient and inadequate time, remained for 
the examination of such title, and for the preparation of 
a proper conveyance, and the completion of such pur- 
chase as last aforesaid, by the day appointed for that 
purpose as aforesaid, according to the said last mentioned 
promise of the said CD. in that behalf; and the said 
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A. B. in fact, further saitb, that by means ahd in conse- 
qaence of such neglect and omission as aforesaid, add 
by reason of E. F. (without whose joining in the coa- 
veyance of the said last mentioned messuage. 8u>. a 
good title thereto could not be made) having since de- 
parted this life, to wit, at, 8cc. aforesaid, the said A. B. 
hath been deprived of all benefit and advantage, whi(^ 
would have arisen to him from the completion of the 
said last mentioned purchase, and hath necessarily been 
put to great expenses, amounting in the whole to a large 
sum of money, to wit, &c. in endeavouring to procure 
the said title» as last aforesaid, and hath lost all gains 
and profits which he might and wonld otherwise have 
made and acquire^^ from using and employing the said 
sum of money so paid by him as a deposit as aforesaid, 
and other monies provided and kept by him the said 
A. B. for the completion of the purchase, to wit, at, Sec. 
aforesaid. [Add counts for money paid, had, and re- 
ceived — acoofi/tht stated — and breach.^ 

Declaration at the Suit of a Vendor against a Pur- 
chaser hy Public Auction, for not taking away 
Goods within a specified Time. 

For that whereas the said A. B. heretofore, to wit, 
on, &c. at, &c. put up and exposed to sale by public 
auction in lots, amongst other goods and merchandize, a 
large quantity of pimento, then lying and being at a. 
certain warehouse, situate and being at. Sec. under and 
subject to the following conditions of sale, that is to say, 
that, &c. [set out the conditions of sale^ as by the said 
conditions of sale, reference being thereunto had, will 
more fully ahd at large appear. And the said A. B. in 
fact saith, that upon the said exposure to sale as afore- 
said, to wit, on, &c. at, &c. aforesaid, the said C. D. 



S56 kPTKHDlX. 

bercame and was the highest bidder ffff, and deiolaf^ 

the purchaser of a certain lot of gpods; oajled 10^:4$ £ 
parcel of the said goods and, iperchaediise so pcUf njijiijli 
exposed to sale, under and subject to the $Q^^^(^p^iiiii09tf 
as aforesaid, consisting of divers, to wit,- 10 Ji)ag|c^5|%s» 
menfo, at and for a certaia sum of moAey,.4(^«rit»ltlMi 
sum of £ then and there bid by thp^ ^ai(i' Cj^jEMiKii 

the same. And thereupon afterwards, to ,¥^it» ii^ feMi 
aforesaid, at, &c. ,, aforesaid, in. cpn.sider^y|qii ja£ tfufi^ 
premises, and also in xopsideration tbat.tb^ «^ .A^^-JB^i' 
at the special instance and request of the.^^i^ (?»^rBUti 
had then and there undertaken, and fiiithfully ptpifjimij 
the said C. D. to perform and fulfil all tlmfs-i^i^tj^tij 
said conditions of sale contained, op the V^j ^^L^^Wii 
vendor to be performed and fulfilled, he,jth^(,jHi|^ 
C B. undertook, and then and there faithfu^yjk|?Qifg^|eM||{| 
the said A. B. to perform and fulfil eyery thi|ig^pcQt|||2g 
sai^ conditions of sale on his part aad beh2jj^.^^|^u|i||^ 
purchaser as aforesaid, to be performied and MfiDf^lbn 
And although the said lot of pimento, at ttie t|m^ t^^f^^ 
same was purchased by the said C. D. as afon^fp^ iSBfeil 
atid fifom thence continually until, aAd ,up^ ,aj^ AlIlL^ 
the said day of _ . ;\rei^ae4jp^ 

tiilaed'iu 'the said warehouse; and aItbQUgl| tl|^j|;||^']||^ 
Al 'B. hath always^ from the time of the s^d pitting W^«h 
and exposing to sa,le of the said goods and merohai^ifjljjj^ 4 
as aforesaid, hitherto, been ready and willing to satlet 
and permit, and would ho^e suffered aii4 B^oiiHi^llMXi 
said CD. to take and clear away tfaefaidiot^of pilMMo 
so purchased by him as aforesaid, ffop .t^9j«#*^>W6P" 
house, on payment of the said purchase mooejTxIliir'til® 
same, together with the sum of £ for the charr^ 

and'delivery af fte said lot, to the said C'D.'jthe saide 
being a reasonabiia sum in that behalf; and the said 
ptmeuto was during all that fime lotted oat for him &• 
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C/D. ; aad 'allhangli Ae sakl A. B. faatfi always 
ilia tiiie <»f ankhlg his said pronbe and linder*- 
idlberto welt and truly performed and fplfiHed 
oondittoos <tf Rale» in sdl things therein contained 
fmluMpmt and behalf, as the seller of tbe said lot of fi^ 
mmm^ to be perfi)nned ieind fulfilled, to wh, at, &c. 
afMesaid; yet the said C. D. not regarding bia said pvo«~ 
plM a*i undertakiiig so made as aforesaid, but clontrivr 
mg, and fraudulently intending craftily and subdy to 
de^eite a«d deftaqd Hie said A. B. in this behalf^ did 
wal^ nor wmild (although often requested so to do), on or 
]b«iMie4l» day of or at any time af- 

tiNraids, lake or blear away the said lot of pimento from 
iaM warehouse, or pay the said purchase money for 
, together with the said sum of £ so being 
MtevaMotaUe charge of delivery of the said lot to the 
mtt <3.' D. as aftfresaid, or any or either of them, or any 
ftti fbdreof, bat hath hitherto wholly u^ected and 
iwfiise^ <o to dto, to wit, at, &c. aforesaid, whereby ike 
•iM A* B. hath not only lo^t and been deprived of the 
b iic ft ef tfe said sale, but, in order to take ci^ of the 
alii fiytp hath been forced and obliged to slow, place, and 
hi^' the tame m the said warehouse,: to wit> at, &o. 
[Add $uck other special oounis €U the cmee 
reqwire^ and etmnU far icrar«AoiiM*-room, jroodls 
hargained and kotd, and on an €u:count stated,} 



at the Suit of a Vendor against a* Pur- 
of Cto0ds hy puhKc Auction, where the 
096d9havehesn resoiddcc6rding-4o the Condiiums 
'nfSale. 

(As in the last precedeilt to the asterisk, and then 
proceed as follows.) And aldiough the said lot of pimento, 

s 
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at tiu9 tune the mooB was^pnrahased % die iaiA^^^D. 
aa aSnreaoid, ims, aiid fMm tfi^e ixmtfiiii^ 
' rad tifWMi 4be 8flid 4^f^{ ^ ' > - r^iial9i&d 

aadimBtiinied itx die sidd ii^ia^Imuse^^atfd i^fht^tij^^Ae 
aid A. B. was alwajB> from tte tittle nf die^!dd')ydt^g 
ap. and ecEpmng to sale of Ike isaid goods^dii^'iii§r<^ 
dbandtsB ma aforesaid, antil afad upon tb€f^ ssdd:' ^'^ '^^^' 
dajfoC ireadjr atid iraik^ tdfp^fMie ctefd^tM^^ 

aodtrwould kav» p<^«itled and suffiftred'(be^^^<l<^i d. 
:ia>take and dear avay the said- lot of p{tiiettt^1tt^*{j^- 
aiiaaed^by«hiiii as aleresaid, from the said IM^i^M^dld, 
da {Mqrmenjl of the said purchase money Tot^tbi&^^^iH^, 
togelkerinEth the^ Slim of £^ ^r tba<^ai^'«bf 

,A& ddimry of «fae said lot to tho said C. B^^^e^Mike 
rhm^ aireasoitable aum in tiiat behalf; and^lfe'^iai^^4iit 
df pkneiito was daring all that time lettted oal ¥bf 
Urn Ae amd C. D. ; and although tiie^'aaid^ K. B^ITltm 
ikmsLfk tfroka the thse of makii^ Us ssM^^fmnflte 
^mmi omdeflrtakingi hitiiepto, w^ aad truly pet£gMBUad 
and fuUEUed the mA eondHlons ef- sale, ia W^hai|fs 
tfaereia oODtwied on Us part aii.4' behalf]; «fipt]ie sdlW 
ii£lh» 8a|d' lait« ef ^iaiieatQ^ ^to be 'peifiii»i^^^aif^9tt« 
filad, ito vih^i at, ftie., afeteesaid; aid * dAe^h^fle 
Ika-vSaid C. 0., in ^uvsuauoe^ of the Viaid eMditfetfa 
of tflde, oaght to bava dieared li^ay^ ati^vpyd^jRnHife 
,said lot of pidieato, withlA the^a{Mube ef fbttrf^fllM^^ts 
from the said putting up and exposing to ^Vi as^^folf^- 
s«d, yet die 9ait. A.'B^,M 0^ iltAti;'%b^ 4^^IA^ 
fkBi ^althOAigh'eflen requested) did not 'rM ^foM, 
mt aaytme within the sakl sp«((^e> ^^f&4rf«N^^l; 4)t 
at the expiration thereof, deat away or pay 'f^th^'s^A 
l&k ifffffm^nio or any pitft ihet^^f, ax»ro]^ 

oi^ditioQs of sale> and im M^ F^SEduie^)^^ iil^l^ 
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K^Qpti^j thereof^ b^ tfa^a^id CaD* ai^ffeped and ptf^ 

;,il^tt(f4 the said lot of {umento to ceiMtii mmd^m^ 

, VfiAout jt9^k^ for the mme, at and after the expiAation 

1^ the fi^d foYurteea^dagrst Xheing thUeft timoby ^eMd 

.^Qf^i^^gBS tpf EaifQy lio^ted fo« ol«9iri|ig aw^y/the-siyiie,) 

and thereiipon afterwardu, ajsd ^ler. the e9i|iinitiaii of 

•4){Q>s%i4 9FM0Q of fparteen days» and whilst the said 

(|Df pr piQMitD .remained fuieiearedr add uif^dfdr, as 

nf^v^i^a^ to< iBiity OD^'ftc. at, teo* be 'tte*«aid!'A«.B. 

■ Hffipftrtiffg ti^'th^ sftideoiiditieiafl of sale^ and-ior peer*' 

^9»iq^ «t|i€ir^fi<> resold the ^sime, tbait is to si^/by 

jpnUiC' 4ale»/at Md for a ^imich less price or sam bf 

illl^iiay^thn die Baid prioe^ err stun- Ibr whieh ilie saibe 

.^d bara^ s^ sold %» tko sM C% D., to wit» for the fiutd 

1^^ m^ueiekj there thea and there was. a defi- 

.iqiHii^f ^W{mi tile sai4 price* for i^htoh Ibe ^aid Ut 

.4tf^.f^Qp««t9''*waB sosoM tx> the said C. D.; and! iter said 

pn8Q:4itt''iiMeh»tfae same 5t^s so sold on soek repair. 

aniqiintiiif to a latge . sam'^f m^ey, i6 wl£^ thb Btrfai of 

,jB . .)Qver -aiul faAe«ideB the cfaafjges aiMidii^ -aticb 

ifipa^a^oiiatiiag to H Q^rtsdb' ottler attia < of moaey/ to 

.ifitr th0 aMi ^ £ aoA making togttiier witb ttfe 

^fui^ Mn ^;^ tile i»tmv of iS '' i of hnrfid 

./ppj^^^ipf. Qareat ]^t|iH)» o€ aU teUch-siM saretal 

^yyftrr^yp lA^ said &:D«'afterwaids, to wil^ en, ^. at, 

J^ jha4 nptiof!^ «pi ^mibtheo a»d .tli0re reqnosledby the 

^;yil4 4^ B. topf^ him the i^d sum ef ^ • ami 

,I#q)^ W ««imi^ £ he^«hie sukl C^ D^> thea ntHi 

^er^ 0i;g{l4 } jta >, fafiir^ paid to the said-A.. B,^ acocrditigf 

^: Jim sai4 /qpudi^tioaa of aile, a«d' hia^didiHroiiiisd.attd 

.pf^dertak^j^so by^ him in - aii^iiwei' aad forov af<)resaid 

S 2 
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and aoldf Msu^l mon^ eirtmts, and a eomnt an 4mI 
ftcpount staUd.} 



:. - . • . • ■.■...? 



JM^laratwn at the ShfJU of a Purchaser ^algainsf an 

AuCiioneer, for m^ delivering 'Ch>6d» sold hy him 

. hy public Auoiion^ ' if' 

For that whereas thjp ^aid C. D, hf if^tc^fpfe,, , t;^ 

wit; oil, &c. at,,&<5.. ppt wp, and eoqppse^ tq .3fd^'^ 

pablic fiuctiop, a ce^taip hoxs^, m^% WJ-^AWfiP* .i^f 

ita following, amoing^t othefc cpu,dijti<fB;^,,|^s(t if^p^ 

that th^ ^puifqhasejr j^9.ald imiTOdtatelx.^^,,.thQ,j}f^ 

j)ay a 4®PP§it of , j&3,per cent, in partp^rh^ jmrfjiapp 

mop^jy and that, the said horse shpuld .be t^f^,^p^ 

l^j th|^ purchaser, in tbr^e day3, pppn^pajTO^fft^qft^ 

remainder of the purchase mon^y; and ithe <sa^ A« B4, 

in^fa^t jsaji^ll^^ thflit on Hi^oh ej^ppflpre. to sal^ w, a%^fl» 

to vit,. op, &c, aforesaid. ^, «^c.,afow*aid^A«l^*h^.^Wi^ 

.A. B, becanae and was the pnrchaser. of the ff^M^J^? 

upon and accpj:din^,.^o th? ss^id <^ndvtiqnf3^.fbr,%cfF^p 

I)rice, to wij;, , tjie ^i)in , of , £ \Q0. ,of Ja.vf^l.JWWey „flf 

Great Britain, and then and , there .pajid .to^tha'SaM 

C. D. a large sum of mopegr, to.vit, the:9V^9C,^^tf\s 

II depQsit ^i £^ per cent, in part ,Qf the ^aid .pu^c^ia;|e 

money.; and thereupon afli^rw^ds, to. iiFJJl;, fn^\^. 

aforesaid, at, £^c« afore^aid^ in .cod^^deral^v tj^i^a^ ^ 

said A. B.,. at the i^peoia^ instance, an.^.^^flu^'^^rQf -^e 

said C.I).«,bad tl^en and there, upd^tal^e^ ,f^d jr^t|»- 

fvdly promised, the . said ,Ct :p.. to peiform ,^d folfil ^1 

things in the said qonditipns pf $^aie.Cpnt{^^pd,.pn \\is 

part and behalf» asi si^eh .purchaser, {^s .^pr.^^«.to, .^e 

performed ^n4 fuIfil^d, b^ ^tJ^e . said C^Ji* vif^^rp^ 



A1»:PBNMX. &6l 

aiitif fMtliibHy^ Pfomfeed tb«i itaUl 'A. B. 16 perform Md 
Mfiiv all. things^ ill the. said conditiofis of sa^ cfontaia^d, 
on the vendor's part and behalf, to be performed and 
fulfilled. And the said A. B. saith, that although he 
OD, &o« aforesaid, at»^&e. aforesaid^ and fh>m thence, 
safil wd'at and after the ex|[»rat]mi of the said foia^teen 
days, was ready and willing, and offered to peribrm and 
fulfil all things in the said conditions contained, on his 
}^rt ahd beMIf, as isuch purchaser as aforesaid, to be 
p^erformed and fulfilled, and to pay the remainder of 
ike' sal^ pttrcliase money, and to complete the said 
fEi!rfchase, wierebf the said C. D. on, &c. there had 
iiofic^, knd was then and thisre requested by the said 
'A'.'B.'to deliver to him tbe daid horse; yet the said 
^I'D/'uot'i-egariKng his said promise and undertaking so 
byUiin triad e as aforesaid, but contriving^ ian'd fraudu- 
'fefatl^r fetiBuding craftily and subtly to deceiv^ and 
fifeftaird die said A. B. in this behalf, did not nor 
Sit^uld, whdn he'the said CD. was so requested as afore- 
sai'd,^or at anytime before or since, deliver to the said 
A; B/t3be said horse, but hath hitherto wholly neglected 
'and 'irffeWfsed so to do, to wit, at, &c. aforesaid, contraiv 
'tto 'ther sdifl cotiditiond of sale, and the said promise 
ittid und^ertaling of ' the said C. D:i by reason whereof 
Se ili6 <ald A. B. bkth been deprived of all the benefits 
ifflfd lAtfvcmtages whicfc i^^ould have arisen ftotii tbe com- 
•pfettotf oFfhe'saidpfuriiliase, and hath been ptit tp great 
^^p^iis^s, adiotin'tlng ib ttie whole to a large suin of 
in6ire^,''tO ^f, th6 sum of £ of like lawful money, 

'in eiidfeavouriiig' to procure the delivery of siicb horse 
''sii aforefeai'd, and* to get the said purchase completed, 
'^d^h^ lost all gains and profits which he might and 
^6<herkise lirbulA have made add acquired, from using 



m 



APPi^Ki>fy:. 



fnd w^ploying the. «aid Bum pf mimey so pml by Mm 
as n deposit as aforesaid, and other monies pi^ovided 
1^ kept by him the said A. B. for the eompletion of 
^ said purchase, te Wi, 9Si, kc. af(Nres«id. [Add counts 
far tnonef had and received, on an account etaied-^and 
breachA 
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ABSTftACT.— JTef TIrae.- Page 

ACCEPTANGB 

of goods,' what is considered ;;;..;..- « . • • • 73—78 

Action. — set Atictioneer^Dainage8^->-Dec8it — Deposit— Interest 

• —Purchaser— Vendor. 

AGENT. 

Auctiooeer is a safficient agent ^itfi^ii the 8ta;tate of frands. . . 59 — 72 
See Anctioneer. 
AGREEMENT 

wiU not fce enforced when made in a state of intoxication .... 15, 16 
See Parties-^Stamps. 
ALIEN. 

An idien friend may maintain action on contract for purchase 

of personal property 16 

but nMther alien fnend nor aB6n enemy can hold real property . 17 
AMBIGUITY 

in conditions of sale cannot be explained by parol evidence 22 

ASSETS. 

If auctioneer, after receiving payment for goods, dies, the money 

will be assets 93 

but if he dies before payment, and the price b received by his 

representatives, it wiU not ih. 

AUCTION, 

manner of conducting, afmong the ancients • 1» 2, 3 

in England at the present day 3 

upon sales for redemption of land-tax . • • ih* 

upon sales of the post-horse dnties 4 

in Holland 3 

See Auction Dnty-^Auctioneer. 
AUCTION DUTY, 

* 

Of 7d» in the pound, 

payable on the sale by auction of 

any interest in possession or reversion in any free- 
hold, custon&aryy copyhold, or leasehold lands, &c. 204 



AIJCTION DVTY^ontimied. ; " TM« 

. 0b«re8inthe capital or Joint rtoditif«iif«0i:por»- 
tlon or dtaftered eonpaqr^ and aiiniii6ei» &c. 

cbaxged thereon •«• vw» •*-««%•< 204 

• > «hips and vmwU».«*..«*«..,:...««.^..« ...««••••.. I'ft. 
rerersioiiary uiterestin thepvUiofinids...*^.. ... <6. 

plate or }ewelt«««. •*••.•••»«».••. .••k«... iA. 

^ bo paid by cbftMetiofMer •«•*«••••«••••«•«••« 4 <&• 

. of 1«. in tbo pomdi 

nnntbia on the lalt bv aantkHi of 
;. ^ , furmtora*. *»•••• ••••»■• 4»*«*.«^««^««» fi05 

hones ^. ..•...,•«. 1^. »•••.••,..... «4W«.»#*... ih. 
carriages •.«....•«••.•.•... ••»^««*w*.»«'«*.. <*. 

goods sad c^iatteis •••••••••««.•«* •''•4^'««-««** <^* 

to l)e piidby the aHe^CHieer •••••••••«••.*«>«*•««« •«'*••• ih* 

of I/.di.6A on aale of carriage with linirirhede»i0pe^M««^... 206 

; of ll«.$i;^pp«aleofciu;ri«0^w}thtwpwbeelAtj:eped«l <i. 

. onsalesof wool reduced ta2«^< in tlie pound. «••••••«•.'«•• •i... 205 

Bonds giTvo for secooof money on parish rates only liwhte to 

the duty qf 7i/,,... ..*,.• », ...,•...««••«..;* 206 

• ,, so asagnments of rates on sh^|»ng 205 

Aactipneer ma; mak« it f^ condition of sale that pnrcbaner shall 

pay the duty • ..«M»37.209 

Pnrchaiier'A right to caoOTCr auction. d|ity front vendor. . • » . « 209, 210 

will attach^ where , ,«,• ;• ••..206. 208 

Ezemption^ fron;^ t)«Q pS^ymBOt of» 
on sales of 

^ manors, messuages, Slu for redompUem.oC Jand<>tax 217 

goodsdistraiaedfor rent #.«••*•«••...-•*...«; 211 

. uon-pfiyment of tithes* « *^. ••*•,*••..»«•;.. .. ib. 

estates or chattels. by mH Qfder,^-dBem of ^Cfaanceiy or 
Exchequer, ina§ter in. Chaoc^> .or d^iml^remembraiicer 

of Exchequer in England. .^ ...••.««••* 210 

by order or deere^of cowrteof .great aBSSiins in Wales, ib. 

the Court of Session or Exchequer in i^tland i6, 

. woods.aad coppices* ••••«.•»..•.••,»<.». ««.«<«,<«to, 211 

produce of mines or quarries^*"...*!..... ,.•« • ..., ib, 

materiiids used in working mines or quarries • . « * wh< • w* .- ^^ • ib, 

catUe.. , ^*.f1••i►•.,•.fc,l,-..^fc.. .*•... •&. 

unmanufactured produce of lan4«t*<Kr«r.«.«i*.^»»«-«» .... ib, 
estates, goods, &c. by authority of sheriff* v « « . • 212 
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MICTION DUTV— coM/Jmrerf. • • Aigt 

oMMeiiir tffieii^f iMMknipw 212 

goodfty-te; itufportMl fifNO «iy BrltiBtecolmiy or plantation 

in America.- «..«.<.•••« k «....••....» tft. 

. . ibipa and tbeir taeUe, &o. of 'tto cargoes thereof, oon- 

d. . damned .«§ prise.*. •. ;•>.....«.... ..4. 212,213 

r . ahipB^ovjgooda wrecked or ateanded ;...•*...*•... 213 

goods -damaged by fiic» for Iho beiMIt of ^te isssreri. ..... 16. 

by trustees chosen m pnrraance of the 12 Geo. TIL c. 72. . . • ' ih, 
deer and other sldns, the ptfo^toes of Bnita&dWsstftoirida, 215 

goods vovea or fiibneatediii the loofb 214 

v. -.. goods imported from YncalSD, in Soiitt America .. • 215 

. .; , elepbantoil.... 216 

V.' .dRhale^*»«»-«........ .'..«... 215 

Of nwrbalfbone. ».>.,><...... >....>.....«. .. : t&. 

'** c amiiecffQs*-*^ .<^ .^. •''.^. .•••.••* . .'. .•..•••«...■..••..*• .. to. 

.v^t ..bead matter-..., ih, 

.^' .duns of «eals and other ammalsfiviiig in the sieia..'. ih. 

s* . . .goods, te. . iai|io«ied in Britiab vessels from' any British 

M cokmyHi America or from tho United States.... j. ...;' 216 

.. .coflte Imported AomanyBiitithMkKiy in A!iieipfca...\... t^. 
• l^s^ %Du *o piodttce of the West Indite, «btd by the 

v". directors of the West India Dock Company 217 

•>' >. imported from PoHbgal,. 219,219 

cstMtas or chattsb belonging to Ms Majesty ,217, 218 

\ . estates sold for the redeoiption of land-tax ^ 217 

goods, te« iu^piMted under* thi previsions <^ 51 0<m'. nt 

,. C.47 * .....;. 21&,219 

of the following articles impcnrted into^Great Brftidtt : 

.. . . com and grain of every sort 216 

> • Hoar and mesU • < ti. 

1 ^ s . ... be«^ pork, hams> bacon, cheese, and bolter. ..;... ih, 
A of the followiog artioles imported* in British ships from 

- *■ Africa lor any BrilfehBetCleBBent abroad; 

elff»bsDts' teeth 215 

palm oil , • ih, 

•^«g woods, chugs, and other arficlcs for the use of 

dyvts. «.*.«. '. ih, 

. .mahogany and other nnmannfiictoted wood for the 

Nr , . • useof nanufretureft. ; 216 

$al4^ wade by 

. . iheSsst i94ia Company ^ 210 

HudsQR^s Bay Compaoyi ih, 

. < by order. of 

commissioqers for the duties of customs or excise ib. 
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^JS6 INDBX. 

AUOTION DUTY'-conthmed. F«Stt 

the board of ordittiice * ; . . ^ « • • ^ • . « i • • •-• 210 

comniarioiMtB of the ikavy ov i^dmAbg oftoes •.»;•••... <6. 
Auftio99.1ield OD aecoaat of . . • 

lc«d of 8 nMMT Ibr gmitiB(| copjCMd 0f ^natodMoy iti«»- 

mi9g9s> &e. for livtt or yean ..«.•*.. ..;•«<*.* 211 

any person for lettisf any mMstegea^ laade^ or tstiasam^ 

for liTeii ot* for yearti b.tsk.i<<i4kti«<i*k •••*••• ibm 

Tithes are ft tenenidttt, and trhen let for a year »> dutflMiyftbto, 2 1 1 , 212 
ABsUpkVenof bankrupt selling the whole of estate in tnoMgage 

before redemption^ dnty attadies <ipon the whole. • . . . » 215 

It seems such sale would be esempt from dutj^ if the asiigiB^es 

. previously redeem »......;. .'v;.':'«.i. 214 

Court of Exchequer will not on such a sale, dednd 4he 'pioj^oi^ 

tiooal part of the duty payable on the equity of rAlem)9^on .-; 213 
BanJutipt's moitgaged estate should be sold, nAjeet to theibort^ 

. gage •. ^. .....j..^... 214 

Sale by mortgagee of ban]uti|>t^s estate befoi^ AecomndsifioneH 

under the ChauceUor^s order, fiable fo doty .^ ...;.. ••> ,"','. ... <5. 
Auction duty, to he dlo#edy^HKre 

e8tates,&c. bough* in by'the owner or his kg^ without fraud, 226 
but not unlttsnoticd signed by him be previously gf^rcat...; 227 
nor where estate, &c. bought in hf a (iterson'itppdhited by - 

the agent, unless notice given ;...... 227,228 

nor uidess notice produced by auetioneef at tiie tiate of pass- 
ing his account ...•..;..;.,.... 229 

where dispute arises whether purchaseiyy owner was made 

by collusion ; ;•..... ib, 

if anctkmeer cannot prove fofrndss of pu fcl to ^ Vy owner, 

duty not to be allowed ib, 

where sale rendered void by d^^fo^ in v^^k>f^^thi^ aiiciSbtt 

duty ma;f on eomplunt be recovered back. 230 

complaint, within what time to be miUle 231 

auctioneer making overpa^fmeht 6tk itoCount Of duty m^y be 

. . relieved, when, and how. ...;..!... " ;.. ib, 

AUCTIONEER 

' must give notice of sale * «.' 220, 221 

must deUver catalogue previous to tiio sale. ;.;...; ib. 

BEftist alter tiie sale deliver account thereof. •...•...' 222 

what to specify in catalogue where property sold by direction of 

sheriff. ,. \..... ...... 225 

of assignees of bankrupt. .... 1 .-. .-. . ; . . . ib 

auction duty charged upon ' 204, I2d5 

how to recover auction duty :........ . .V. . ^5', 36. 209 

when liable for damage to goods -64, 85,86 
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INDBX. ^67 

AUfTIONEER— cdfi/ifiiie</. Ft(« 

^ liable to. an lu^on for bench of instraedoni • 86 

■ bi^tQQtin^horeinPlHCiictkMMMrafinaiidiileiit ...» « 67 

liable tpactiou of trDTer« when « ^M, 95 

fialHtiJ^joft wh«r» hia employer becemea bankropt •• . 96— *101 

, ptindpal not named • • •.*..1849 185 

liftblie ta.an .action for. seUiag .fisturea. in a honse alter notice^ 

vbea , 88,89.90 

.pay «ha cotteof iavea^gatlag title, when« .......... 1^ 184 

eamioC pntehaaa Airing the tune ihat^hb character of avctioofler ■ 

e^Uata... 104—108 

wgtm9 <^* i* datarmined aa toon aa aale la completed. «•«••.... 90 

cannot jdl by private contract •.«..... ib, 

cannPianlbprise hii derk to eell without consent of employer* . ib, 

, clerk can only he compeUad ta aeoennt to his master. « . ib. 

ca^mot recover against hia principal the auction duty paid in 

, (^naequenee of his own neglect 86.114,115 

99iHK(t:Q)dact to^amonntjof deposit paid, when •••«....•...... 183 

cannot resdnd contract • , 87,88. 94 

duty of, to receive payment for gooda sold*. ••.•..•>..*.»....a 91 
nmy jpyiintain actian.in to own name for price •.««.,. 91. Idd^-^l 70 
sellingthe gpods of .B.. in a aale of .the. goods of A. cannot recover 

theprice of B«'s gpods, when ...•....,«.».«. 169^ 170 

paying over money after notice that.hia emplpyer had copunitted- 

act of bankruptcy , 96—101 

vhould retiun the deposit till contract completed. . . . « 176 

should giFe notice where property sold by private, conti a ct, .... 185 

right of, to recover commission 109, 110 

tohave,dutyfetnmedwhichhehaaOTerpaid..«. 231 

where sale i;end«vd vmd 230 

gjnslty of negligence cannot rsaover' cammisaion» when. • . .. • . 1 10, 1 1 1 
must declare spec^Iy in.ajction against his principal, wiien. . 1 12, 1 13 
not necessary that he /should hAve hia name, affixed on premises. . 1 93 

no implied promise on the part of a sheriff to indemnify 116 

travelHog from town to town aadaeUing ixiofca by retML 197 

death of t «...>».^ 93 

^ . bankruptcy and insolveney of .<.... 94.101—103.179 

. Ken of.... ...,,... ...108,10».168 

See Boafd^lnfiaresfr— Licence— Purchaser — ^Vendor. 

BANKRUPTS.— 5^e Auction Doty. 
UARON & FEMe.T--S'c« Feme Cavert,. 
QIDDJLNG 

may be retracted before the hammeKiadovna. .-...••.••.» .a^. 42 
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869 llKDBXi 

WJbeM !>>» edpdkloQf «o«Mbi »;|w6iM>ft Ao-tlttiinibwy . • «^ ; « t6. 
mm be mi^l/e wiUi thg intentioo of piditMbiji. > « .>. «t, .;i . . ,vt42-^4 

v:* pf QQe B^r.pent.qkore.l;N^ii,ba« he^Qft^sod U biaang'. ki^^v 44» 45 
: f. cQiM opt iprjD«dy be made bjovoer dr. Us «geo«^.;'4/^v «ui. ;»« •>« 45 

< > sale yp]4 wtteie aU tb«.lilu^4er« e^ept ^e buyer atemianutit; . . t^. 
ap irt)eie4iere.iii»>mil ]^M» U^.Aewiare«9ReB^ 50 

> 9WP^^Tmy.mff^^jfm^ person lolufl.for. the pnrpoie of^rafrnt- 

c{: vvaMeaJtfy»>»<idev9atee«<w«. •<««.# ••;«.4«..«.«;«wjv«v1^^ 
9iiWkfilk» thft ai^potfiUnait'Of t«M pviieria anmy-AMe |0#M^ 52 
:rMiei^ jsale Yoi4».vUere .pntchaKr and bis ftieiid are tlwtely 

. bidder^,*,.. •., •.,..-.-*w..i5*.,v*,i;^^iivA;*'(l3,54 

JILLI. JN. KfiUITYw— ^wPnrcbaabi^Vtndor^' i> ., ...: w,;^ 

. ^ pnrpba^ei; bnngmg aotioo .to recover deposit will beoettiu^ed 
, r. . ' . tQ ^deUv»r* irbese « . • 4 »» . « « . »4 4 ; »• • ..w.gt ^: ,; « ^ «^^'l(l9^t54. 158 

* *^.Jj>y,vliQPilQMtaken».. *v'*.-**.r'.^'*v;.v;^*.;tj;i<i99, 200 

wben to bear date w*,^v. ..'^-.:k r .^ V'. ';.4*^^sW 

auctioneer selling piece goods must give further b6Bll.V ;: v';2tef ^ 
j^tm^fqgMitA^ tbe^ensity is due «^ . ; . •v ♦ • ; . V . iv . /; . j i . /*:> 203 

CAS^.ACnQN..ON THBi^&eDee^t-H.^HielKfer. 
€HATTEJUS.^niy€cjMiction Duty. , .. • 
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will vitiate a sale, where .;, .* ;.fj'2 173 

CONDITIONS OF SALE, *- ' ' ''^> 

advisable that they should be iCi*' '&. 

i what wi»Pticepf.....,^,.,-...*.\.».vi,.v..li.*. ;. iV*V.: .r. 29 

cannot be verbally contradicted , , ,. ; .V-' ^ IB 

ambigfiij^in, caniMft. be eaplaiaed byriwnd «#iiKu^ /; ; . , j . • i\^ ^ 22 
.wKere the condiUoosNoC sale. provide that lAe piaMSea ^MH be 
bouiid as weU.by them a« by veibal ^MtaMtiOMV.' . .-rVi^l * t '. . ib. 

parol evidence admissible in equity, when . • 23 

condition that no error, &c. in the particulars shall viCiiM»' the ^' 

: equity will not restoa^ a fiiiediaaBrifirotti > ptoeemag'tkU^ to 

recover his deposit, when jJ^A iCj^ 

nor depree a speci^c pierfonnance where misrepresentiititnilnt^- 
tionally made , / . .\ ." ^16. 



iVDIIXi 2(39 

iK»rDITIONS OP SAhE-continuefl. ^ ' \p^ 

U . time wiUuii.«pQQiAilllne^. ,«..... « .....;8l932 

i-^ coodUioQ.oiigbt.ta liB IpMrtod tiuit no bidd&Bg stell be f^ 

1 tmcted i. **;••.. ..•w..;r«... « ; ;..i. 30 

' time ibr 4idiv8Ff of abBtraot olirglit to be Bp6ei6dd In « . .'. i ; • • • •' 34 
' *- if .good title not mada vithin^apedfiedtltne, piaehiitiir'miifitaMA 

,the>oMrtiB0tV. .. .V '.;...; ib. 

o> ^ opoct jtfiRif in. flMh. flue iiill laqidre wliether title good 4tt 

- w^oeqnitfv* ;« . ^ .. 4 ^^••. • ».>.... «.,.'.. ....••.... ib. 

'e i«QnditiAaJt9pQcting attested cofHeste be iaftiSitid;^».r.. 2^ 35 

*. Mdoer .JMgr ■ atipidate tbiit enetlon ^nt^- «befi- be-^iidd bjr -ptt^- 

i'.^iwfer *^i*. .i ^...v ..^.....^'. :V.;95»36 

i- ^ , Cpi»<;tof r jnoi^fjcfipovet auction dnty Irom^ vendov^-wben. .«<•... 36 

provision for resale to be inserted* ... « .^ r* •'. . .i < # . »^ . . .* i .v -' -3^ 

general condition only appties to tbose lots aitef iTbi^^expitese '- ' 

lt.iP0fidi!»00tl8iit«eitai « * i . v« «• » . .^« . «. » « • « « VV . « . « 4« • . • 40 

H \ i lQ9l{^ i4pc« ongbt to be particulady .spedfied la* v . ■ \->.-4 .M, . • ; . 40, 41 

construction of tbe word " montb" in k . . - ^ 

V . cpn|ltl;^cUol> of the^ word ** satisfaction *' in the dmdltiottieff etfle 

OOL ^: oC tbe .Sent India Compfwy •••• .^^v^.^v •«.i41, 42 

(0ONSlGNMENT.-r^w Vendor, ..,.., . » . . 

?<30^tWRXJCTiQN 

.*-;• Qf.^tbe wond '* owvitiii'.V depends- iipos Ijbe i^taotlefr of ibe 

parties ...36^38 

of tbe word \*mt>iiffnci»»»'^ » Uie tendttbiis of iale of 4ifae fiMK 

. India Company, •4*«. ...'.•»U*«»»»^»« •..•••r41, 42 

CONTRACT.— 5ee Agreement— ABctioneer—Parties-t^^gareblieer-^ * 
v/ ^'Yendpr.,.,. .,...,. . . .■ ; .•- - -.. 
CONVERSION. 

A ^dipitoasll, <iw4wtf^ eRpnas dnectioneie a cettTisnion .;.;«. 95 
^ORN 
v< jmpqrt^, ^empt.&pm auction duty.. <..^,.. .;«.•.«.;•*.;<•;'. 216 

,^OSTS,. ., .. 

«j; Auction$fr /9HIAeiJreeimnr».in»aotlqB^agaiHftildft^rt^}pal ^r 

£.< fBO»ex.jwfjl, W)liPW«*.*.-.w..i ..w..w**.,.^'. i... 112 

,^i but muat,4cql«©jp«j|ily»^ ...... ;ii. ...... .i.;.. 113, 114 

hAj^fj^sy/^ ■ ■ • ■ •• ' -.•■ • 

; J nominal op^Yx 999 be recoTened £ar. breach of contnMt whej« tbe 

.. .v^d|oc,cs9ii(^^w»tbom fiandiniake a iMe .^. ...«.»k.. 157 

..DEATH . , , „ 

<Qf^l^<qtiP9f»C«*,M(.«^MM .. ...A.'. 4 A .«'4I. ... «, « . . 93 

DECEIT, 

purchaser may maintidn action for, wbere 163—167 



^70 IHDBX. 

•OTCLARATIONS ' - - ^ ^ ^ -Wife 

•of imetioiwerWHiiiot'te JidnnHttd M^ c l WoiiM H»<i(llitWiffl»t Km- 

'^ . ' ^BtionS'Of Bal6 •.... ... ; « . . .-.% «'» . v/. . • « ^ .-«'4 < b'» .^ i i *i -^^ 18 

-uoTivraft to <99lifa» asibigi^, . . . .• .'. .«#«i^«.;tfit/v.ri^ it'^^ •'• 22 

Set Coa&HtiiaaA oi aa», • . i •. >' ' 

BELIVERY, - i 

vbat iseooiAderad-. .;;.;. . .\ . . »'v« :r/. t^.-^^ •* ;.V. • v. < v. i .95 — 78 

DEPOSIT, ^ ^' : *■'' -» ■'" "^'-" 

•porohi^ev nay rcMvef bawk j fiow Tfiii6i^^ iiiitftt. ^. v . .u .^^^HO — 157 

.filom auctioneer* « « « 171'i^i^ 

■auetioiMoit gbdiMMlaili iititil'«oft(iftti» «dtai|»lMedf . w :. ^'-^v .';i4^';^ 176 
. See laibereg^ .., .. -"jMb 

•DISCTRESSy •• «' ■ ■^-.■t>j f:"f<:l 

.gooda sold uadtr, memptfrom mieliov dntf ...,«..•.•<. 51 v/^Jttl 
'DRU6S.'-.-.S«e Auction. Duty. - , . • .. s f. - ;m'v-. 

- -of eontnictiDg fMurty wUi avoid coatfAic^i • . . v . ; . v sU <- ;^%^ 1 i'JiSy 16 

EA8ii-]ftlI»A COMPANY, . .> ,> 

salos byi^ exempt ftotn doty • # < .^» . •• ; ..••.. iU «.•••'•. ^ .• «v « . . . 1310 
See CoastrvicAoiQ, ^ . ' • • ». ! 

BQUmr, BILL IN.— 5te Purclia86P— Vendeir. * = 

ESTATSS.-i«>JSM AttOtSenl Buty-"Ai«tti^ii c e # ' ' H ^clfaafllfci^^Vqriter^- 

&¥ii»:NG£« ' ^• 

Purdl<Mdeiiee ii^t4vlaAtlMk^ Wkea «-• » * '» . ./.«.. '-* • ; . . .<. » . . 18. 22 
* '■ adiai8i5ble,'When'V.r«.'i«/«w«..;*«;.. ..'.i.M/... 23 

of investigating title may be recovered by pqrchan^"' '' ' 
when... .,...;..*..;.*ltMF^U.5a.l83 

FELONY^ 

peraong under. attainderoV^StOMt^iKmtrHet 4 ,\.>i w . i*. iA\ 16 

FEME COVERT, . ,/c 

ea&nfi(l««Hi«raa€ v^libwil faadteftd^'MMiircr'. v ;v>:^i'w^;r.\>«v^/c . . 10 
. .husband mtky muntain trover. . for -goeda 4M Uy liei!>ilritbout 

big agsent... ...-..*. ».......*...^.s..-;.»N.'.\'Jj;N.\..'..>jfi<i'J.. 10 

but Gootract made by ber with hu«band'» asBeatiHll bbid Vam . . . ib, 
may contract for the purchaseof neceseariea d4idaf odhiblMibn, 1 1 
BQch coatractB considered astbeconcnlers of b1^baBd ^« ,... .;Mir^ 
husbandnotliablefor debt contracted by feme after elopement, t'6. 
nor can action be muntained against the fekhtf h^rmlf. ; ^ . . . v; f ^^^ 
. liability of husband .i^ere he 4um1 feme sepaxated by oottsd^^ '^. i '^■^ 
husband liable upon ooatracts of feme for aeceauirlai/ whe#e»M' 
- has been compeUed by iU trsatmeiir tvlsavtf'hfo: ; 11,12 
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-iP^E COVERT'-coiUifwed. Bage 

Jri|(99t]H[]|«r««herplil»t«ii)grlcnTisltfm < ...« 12 

sole trader may sue and be sued by the custom at London^ ift the 

. .<9t;(Wrt4*.«...*.«-.%..«..... ..^.«. •...•«••••«««.•••«.. ••12, 13 

but cannot sue or be sued vpoa musk CMtom ui the courts at 

WoftmUiater .; v ; a. 

may sue or be sued during the banishment, &c. of hodbipd. • • •• 13 
a man will be liable to pay for necessaries furnished to a woono . " ; 

iWre; 

ft gpQds,damiiged. by, aoUl for the bentfil of faMarem, tiempt ftom 

..duty. *v* .*.,»..« 213 

FlXTVRES."^See Auction Duty. 

vitiates a contract, where « . • • : » 14t 153 

purchaser may maintain aa action on account of, whero. . . 163-^167 

i' - .1>y eooceakn^Qt c^ defects « « 147« 172, 173 

parol eridence, when admissible to shew-,.. •.•••.«;»• v ••••«•••• • S5 
FRAUDS, STATUTE OF, 

4thsecticmof .« ••• .'• 54 

. formerly held that sales by auction not within •.•^•* ib, 

held that sales by auction of lands aie withiQ 5o— 57 

agreement signed by. one pavty only is anfficieat to hM |im, 59 
'•MctlOBees via the. a^eM.- of heth. veMkNP aiiA pordiafar 

. .within ... ....*•<.••• 50**66 

-^z juitpeceassdrytlMtauctipnesr'saiitltori^houldbe'htwritiiig, 60 

:s . . auctioneer's receipt- not a-svfi&dent agpeemeat within 66 

sale belbed matter imder decree of otraft of equity. not wiM^ ^ 

UtiiseotioR •^.....«......<^«. >....«....;.. ib. 

/; rftyroqefljp heM thai sales hy^anctlen not affected by thi§ clpiise ib, 

.. contrary, doctrine now prevails... ••. — ..67*-69 

particulars and conditions of sale, neither annexed nor reCnN 

. ^ ring to each other> not a sufficient agreement .,69,7Q 

ageatmust he a third person ..•»....., 71 

. . what considered a sufficient acceptance of goods to take case 

outof statMIe ^ 73^78 

(> I . pifyroeiit of' {motion duly not a part performanoe soffident 

. to tiUce case out of statute 78,79 

>f ,.; how lobe pleaded. «. %; 80 

C^ODS AND CHAITELS;— ^ee Auction Duty. 

tiW9n:^(<^» ,-. , . ■ * 

liaMsuloi} fl cs eaBa ri ea sold.to.fait wife> where. < • < k . • . . »'. • « « « IrO— 15 
•M ... ^rcFeme^Gmcei*. •■ 
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* .eoatncto entered into by, may be tfoktod 15 

nICAPAGITr 

" tooQnmet 4—17 

5m Dntnlceimen-^PUtieft. 

fKDIA GOMPANY.r^-i$ee Eart India Companj<-^We8t India Dock 
Compaaj.' 

IKFANT^ 

£Antraets.wtth,eiee|it for neceifaiies, void * 5 

buying goods for bis shop not bound «.^...... ib. 

eotfMutrwilhy cannot be converted into a iort, 6 

fKxeon Qontracting with, id]l..be bound 7 

contract with, for necessaries, neither void nor voidable , . 8 

what are necessaries is a question for the jury ib, 

if .infant parchases goods, which are not necessaries, and after * 

full age promises to pay, such promise will bind liim 8, 9 

if adttit and intot jointly enter into a contract, tiie adult must 

. lie 9Qed alone • «..9,10 

INTENTION 

.of coQtractiiig parties considered in construing Agreement . . • . 36. 41 

. INTEREST 

camiot generally be recovered on deposit against auctioneer. ... 179 

may, under particular circumstances •• 179 — 183 

may be recovered on deposit against vendor. . . . • ; 155, 156 

but plmtlffmust declare specially..... ib, 

may be recovered on dq;K>sit against vendor, after deporit has 

. . besa fricDvered from auctioneer , ib. 

may. he recovered against the* vendor on the wlmle purchase 

mpoey, where 156, 157 

may be recovered against the auctioneer on the whde purchase 
.. moaey>ivhere •..•.••...« .i... 183 

JUDGE'S ORDER, 

for bill of particulars, may be obtained, where 153, 154* 158 

KINQ, 

aales.of eatatsa «ad chattels brioiiging to, exempt from duty, 217, 218 

LAND-TAX, 

estates sold for tlie redemption of, exempt from duty 217 

LICENCE, 

auctioneer to take out, annuaUy 187 

by whom to be granted . . •• 188, 189 

what l9 to be specified in ' , ift. 

each partner to take out a separate licence 190 
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when to expire. :. . ..^,». ,.,.•*•• 0*-* ,..«.«.* 190 

»ifdtca,"wfieii..... :^>.. *'9H 

when to b^ renewed «- 191 

tbrseffingwinw......... ; 196,197 

renewal of licences taken out under former acts . j» •.••:.•"•••• ^ iM9 

auctioneer taking out, for the first time * ».•••.;. • 191 

to produce, when • ; • <k$| 

selling without. .. < ....«•«•.*«.••.. .«wf. <...«•«« (b. 
must take out licence for iieUing plate, when -. • . 194-t-196 
must take out a hawker's and pedlar's licence, when » «> 1 97 
having licence may act as a broker jn the city <i»£liOBdofi^ 1 99 

pEN;-^ •"'■•'•;:, . , - ...... 

of auctioneer . i * .^ , , 108,* 100. 168 

df VehSor for price of goods ...«•...> .* ,. U7*r-119 

LOSS,"' ... 

''^ on resale ^ *l, 9E2« 138^ 139 

/by bankruptcy or insolvency of auctioneer fiiHs on.v6ii£lor> • J. . 179 
LtJ^fATICS", imOTS, &c. '» ' • 

Cpntract9 entered mto by^ may be a^id^d. ... i «»...»...-« j ^ * « v 15 
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jjtf^NUFACTUJREQ GOODS, ;- , 

, , sole? of, exempt from duty;^ wJiea. . . 4 ,« « 1 . « ^ w . 4 . . » . » . .1 ^ . » di4, 215 

iMisxAK^; ; \ ..... .'...... 

parol evidence, when admissible to shew •• ^ .>*« . »-; vi r* *w vu **; ; v.^ 23 

*ioNTI|, . ,_ .' -> • 

^ construction of the word, depends iHp0tn ^thc ' i n teutkm .of 'the 
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NECESS^MES,. . : . , 

^^. contract by infiEUit for. ...,.,,.,,.,.,, ••.**«...... « . 4— 10 

by married woman for • ..10 — 15 

. . . See Feme Covert-f-Infant. • " ' ♦« . ' 

NEGUGENCE, 

liability of auctioneer, for 86, 87 

auctioneer guilty of, cannot recover commis^on, when .... I l(M^l 1^ 

Purchaser — Vendor. 

ORDERS, 

' Auctioneer liable to an action for breach of, when «.%4Sfl^B79 
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i • • 

. right of, to purchase lands .^ «*;.»» vi ^* i^;^ 17 

^ PARTICULARS.— iSee BiU.qfJ^vligufcw* lu.. . :^. « J i --^ . :J.-4 

T- 
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a contract entered into by a man when dmnk may M titbldi^/i5, Itf 
'P«nooa under judgment of -outlawry-, &c. eaaAOlf entief l&tb' 

contracts ^. . ;'' '1^ 

See Alien— Feme GorerC— Wot — ta&ht^IiiinaliD^l'ainst; 
FAWN. * 

Auctioneer cannot pawn goods ; .'....: ^ . . 1^7^ 138 

?AYMeNT, ^ * 

• • vendor osay retam goods until he recehres ;...... 11^— -119 

S%e Auction Dnty^-Aiietbneer^Deposit — l^nrchaser— Vendor^ 
9I€TUA£S*^5e0 Auction Doty. 
PURCHASER, 

«rtio eaoiiot l>e 1 . . ....;. 4 — IT 

auctioneer cannot be, whik his character of auctioneer eifsts, TJiiT^XQ^^ 
may recover depont where vendor d(k» not comply wiCh coqtJ 

ditions .Vl40~V'f4 

« - . only shews a tide to one of several lots '. '. 143—^145 

• vse« any attifice to coiieeal fiEinlts ,.-. .v ...'.. ;t47'-^152 

. • equity wiU not grant an injunction to restrain, where. , ,.,\ ',':', . 155 
. not. entitled to oonq^ensatSon for tile fancied goodness 6f his 
iMvgain.^ ......;...,...'.. 157 

> msy recover expenses of investigating tltl^ ^ .....'... 1 ...» • 1^7, 158 

but he mustdeclai« speciafiy I .....;.. . .: .: i . '/.' 158 

will be compelled to deliver a biHof partienlorsj where^ 135^ f54. 158 

> cannot- maintain action iqxm -contract entered into with auc- 

tioneer's clerk> wlien . • \ '. ......••. J 1^' 158 

right of, to compel specific performance 159-*16^ 

may maintain action of dec^t, where •....'.... \', 16t$ 

may maintain action against third person^ where. ...>...»... In5 n. 
wlMtre goods net delivered, porchas^ mAy eiljier declare on the' 

' ' contract pr recover back fais depo^ • '•'• ..... .'It>6. 167 

dMf, in action Agfiiiist anctioneer, recover deposit paid toniin,' 

where w.-.- -.-. .*•'..'•'.'....'. •••••••••*•••...'.. 172 






REGBifT, 

^ ^ of auctioneer £(>r deposit wiU not ^ take a-case out bf the sttfttite , 

of frauds J ::/...';::;; '*^ 

RETRACTING. ~ .,. j 

a bidder may retract his bid^Qng, when* « . • . . .^ . . ^ Sd 
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SAI^ 

Buctiooeer eannotviMtln^ ..v >.. .l.'.;.^'%«94 

SfiCCmiTY,-i-«ee Bond. 
SBTWF, ' 

' purchaser's right bf,iii'actibliHt^'stite«lf^(^dpA!;-i^^ 16S 
inactionat the suit of auctioneer •••••••• 17 
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SHjlfS^— tSee Ancticm Duty. • fHfe' 

auctiooeef is .^^^ •.•r». •,,*^»t««*««««»9.r4,«. <.^«« •■.•.««•«• .176 
SXAMPS. 

of the stan^ dutk^4^»yabla OA.«gre«Bieati •• • . »••««.«*. ••r. . 4 • 80 

of the exemption rdaUng to the sale of goods •• • .*•• •••••a 4^* 

^^. . wliere stamp of hig:heryaliie than r«|idredi^iiie4*«»^ .81 

instrument requiring stamp cannot be reoeiyed in eridence mii W- 

staimped •.^..«..,, ib, 

wriuenpap^r deHreeed to a bidder^ huft no^ signed \y any of the 
parties, does not require a stamp ..•• .t. «...••.•««.»««..» • dS^' 

but must be stamped if dgned by auctioneer <«««•«• iK- 

^ ^ _ where several lots sold amounting together to moz^^haa 2fii, « 82» 83 
of agpements relatmg to aeveral sublets on the ssime paiKur « . « •: 83 
STATUTE OF FRAUDS.— 5<r« Frauds, Statute of, 
S'^PPAGE IN TRANSITU, 

\^ ,r^t' of, stated ,. ,^.^,, .,,,, vi 119 

, consignor may stop goods in transitu where OQMigMM twomes 

insolyent ...r^. •••••««•••«•.•.•.«••...,«•«».•«> ••«.' 120 

but not against band Jide iadani^ of bill of lading » •#k. « . 121 

.^. . may stop against assignee of bill of lading, who has beoPMUl a 

^. partner with consignee.. •••^•,, ^..t .»**«, .••«** 123 

^ ^ , eannot stop against Tendee of nrwajg^w^e, though bill .of lading 

.,Qpt^^or8ed...«....»^«,^*» •.,«»..^. «..»».». ib, 

/raitfi^tM, what determines. ,»•....•«•. •••< •••• ••«4» 121 

. part payment does not take aw^y the right of • • • IM, 121 

Timber.— ^ee Conditions of Sale*. 

TIME, ■ • 

fpr deliFering ftbstcacts of title ought to be spo^ifi^ ii^ condS*. 
.-^, tions of sale. . • • . . •••••••,••••••,. ••.•>««««.n«.«,*^«...^33.34 

if ti^e jaot . shewn within the time sp^ified» purchasev nuiy 

rescind the contract .......... ; •.«^««,».;». 34 

where goods are to be taken away within a ^tecified time, pur- 
chaser may demand them at any time within the period sfe^, 

cifi^. ...... .,..,...., ,... ...«^»$i,32 

TITLE.— 5ec Time. 
TREES.— 5tfe AtiQtioo Duty. 
TROVER, 

Husband may maintain, for goods sold by wife without his 

authority 10 

< '^. 9(WTi^V may maintain, agunst anctioneery yrhaitet «•..•..•«•• 84*-^10 1 

assignees of bankrupt auctioneer ...»• 4 «•*••. r .«..' ... 1(^1,10$ 

purchaser, where auctioneer sells without authority . . . 116, I3Z 

v^ . .). ?W^?finSr}>«re«fta^£a?w«Jd by wctiq^r ,.., , ...♦^.157, 158 
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Vendor ^ Page 

may hold goods until he receives payment ...•..;.. 117 

notwithstanding part of tfae'price has- been paid 118, 119 

m^y stop goods in transitu, when 1 Id-— 123 

may maintain action for price in his own name 123 

such action may -be resisted on the igronnd of an act of irac- 

tioneeri when 1 23 , 124 

ni|y maintain aetion fbr price where it has been paid to aitc- 

tioneer after Bodce .-.-.'.'......'.'.'.'... 125 

where property sold, is destroyed by fire before conveyance 

executed « ih. 

cannot, wh€re ^e liefore a master hm only betn confirmed nisi, 

when accident happens ' 126 

may recover goods sold or pawned by auctioneer without au- 
thority 136, 137 

cannot maintain action for price, where any thing reinains to be 

donebyhim ..•.«.. ..4. ;. i. ...; .; 1^6,127 

against purchaser for misrefH^senting chance of sale .....'. 125 
may compel specific performanee- notwithstanding patent de- 
fects .; ,...,126,129 

where particulars vague and inAsfinite 133, 134 

with compensation, viheitt%\ ..-.•.■.. 129 

where purchaser after^80overii% enror takes further steps,134,135 
where, property- has been destroyed -by fire after sale and 

• beforeconveyanoe. ..•..•.•.%•.. ^. 135 

calotot compel spedfic performance #here great intentional 

misrepresentation 136 

nor generally of contracts for chattels ib, 

cannot be relieved against, for false affirmation of value 133 

but othemnisd for false affirmatioh of rent 164 

• 'Or of a- valofttion -.< ;.-;;;;'.;;;;;••*;;<::.':.. ; 136 

right of, to retain deposit where purchaser does not comply with 

' conditions of sale ^ t -..;.« .• ;.;;:; *. 138, 139 

Sit Conditions of Sale — Lien-— Stoppage in Transitu — ^Trover. 

WARRANTY. 

putting down the name of an artist in a catalogue as the punter 

of a picture is not a warranty ««....••.......- 165 

See Conditions of Sale. 
WEST INDIA DOCK COMPANY, 

saj^ by, .^empt from auction.dut^ .,.,..««..«#•#•:;...•.*>. 217 
WIFE.— ^« P.eme Covert. 
yfOOh^rr-See Auction Duty. . . 
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